


U.S. Department of Labor Employee Benefits Security Administration 

33 Whitehall Street, Suite 1200 

New York, NY 10004 E 
Phon" 12121607-8600 , .• ';'.-=<I'~ i. L (~ 
Telefax: (212) 607-8681 -,..- i 

May 3,2005 

SENT CERTIFIED MAlL 
RETURN RECEIPT REQUESTED 

Boards of Trustees 
Local 12Asbestos Workers Employee Benefit Funds 
25-19 43rd Avenue, 
Long Island City, NY 11101-4208 

Re: Loca112 Asbestos Workers Annuity Fund Case No. 30-099939 (48) 
Local 12 Asbestos Workers Welfare Fund Case No. 30-099940 (48) 
Local 12 Asbestos Workers Pension Fund Case No. 30-100l30 (48) 
Loca112 Asbestos Workers Vacation Fund Case No. 30-100460 (48) 
Local 12 Asbestos Workers Education Fund Case No. 30-100551 (48) 

Dear Boards of Trustees: 

The Department of Labor ("Department") has primary responsibility for the admirnstration and 
enforcement of Title I of the Employee Retirement Income Security Act of 1974 ("ERISA"). 
Title I establishes standards governing the operation of employee benefit plans such as the Local 
12 Asbestos Workers Annuity Fund ("Annuity Fund"), the Local 12 Welfare Fund CWelfare -
Fund"), the Loca112 Pension Fund ("Pension Fund"), the Loca112 Vacation Fund ("Vacation 
Fund"), and the Local 12 Educational FUJld ("Educational Fund"). 

This office has concluded its investigation of the Annuity, Welfare, Pension; Vacation and 
Educational Funds ("Funds") and of your activities as Trustees. Based on the facts gathered 

this investigation, and to the possibility that additional may lead us to 
revise om it appears as you have breached yom to 

and have violated several ofERlSA. The purpose of this letter is to advise 
you of our and to you an to comment before the 
y.'"' • ....,~~" .. u"'.., what, if any, action to take. 

office 

v'-'!A!'-'HLV between The Funds were established ... ,,.~,,~-. 
the Local 12 Asbestos Workers Union and various Board of Trustees 

and union trustees each of the Funds. The same 
sit on the Board of Trustees for each of the five Funds. As 

have been fiduciaries to each of the Funds as defined in ERISA Section 
in interest to each of the Funds as defined in ERISA Section 



1. Improper Payment to the Union for Collection Services of the Business Manager 

Our investigation revealed that each of the Funds reimbursed the Local 12 Asbestos Workers (the 
"Union") for the collection services allegedly performed by the Union's Business Manager. From 
February 1996 until April 2002, the Union's Business Manager, who is also a Trustee for each 
Fund, maintains that he devoted one day per week to make phone calls to employers who 
reportedly were behind in transmitting contributions to the Funds. The investigation disclosed 
that the Business Manager did not maintain any records or logs of the phone calls made. Further, 
during a September 16,2003 interview, the Plan Administrator stated to this office's Investigator 
that he was unaware the any records documenting the Business Managers' purported calls. 
Moreover, in our view, it is highly unlikely that an individual could spend an entire day of each 
and every week contacting the relatively small number of contributing employers to the Funds 
regarding delinquent contributions. Consequently, it is our belief that, at a minimum, the Funds 
over compensated the Union for any collection services that the Business Manager may have 
performed on behalf of the Funds. 

Below is a summary of the Funds' payments to the Union for the Business Manager's alleged 
collection services: 

1996 $ 12,505.44 
1997 20,543.39 
1998 13,610.45 
1999 17,027.52 
2000 21,169.32 
2001 26,506.24 
2002 8,785.26 
Total $120,147.62 

It is our view that the above transactions violate ERlSA Sections 404(a)(1)(A) (ii), (B) and (D); 
and 406(a)(l)(D) and 406 (b) (1) and (2) which provide, in pertinent part: 

Act Section ... a shall discharge his duties with to a 
in the interest of the pmmClpalIll.S and beneficiaries and-

for the exclusive purpose of: 
to n~1rtlf'1""''JI'ntC' and their DeIletJiCHme:s: 

CWlIlSI..CiIlCeS then 
I''''''''l""nr and familiar with such 

like character and like 

in accordance with the aO()Ul11ents 
as such documents and n .... """""""" ofthis title 
or Title IV. 

Act Section as in Section 408: 
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(1) A fiduciary with respect to a plan shall not cause the plan to 
engage in a transaction, if he knows or should know that such 
transaction constitutes a direct or indirect- ... 

(D) transfer to, or use by or for the benefit of, a party in 
interest, of any assets of the plan; 

Act Section 406 (b) ... a fiduciary with respect to a plan will not-

(1) deal with the assets of the plan in his own interest or for his 
own account; 

(2) in his individual or in any other capacity act in any transaction 
involving the plan on behalf of a party (or represent a party) 
whose interest are adverse to the interest of the plan or the 
interest of its participants or beneficiaries. 

2. Improper Allocation of Payroll Audit Fees 

Our investigation-revealed that the accounting firm of Schultheis & Panettieri, LLP ("S &P") was 
hired to provide payroll audit services to the Funds in 1998 with fees paid on an hourly rate. 
Payment of the payroll audit fees was allocated among the five (5) Funds. However, in the course 
of our investigation it was discovered that the payroll audits also benefited the Local 12 Asbestos 
Workers General Fund and t.~e Insulation Industry Promotional Fund (IIPF) to which the 
contributing employers are required to make contributions pursuant to their CBA with the Benefit 
Funds. Audit procedures undertaken by the payroll auditors generate schedules that divide the 
total amount due for the period to each of the seven entities when there is a deficiency. 

Although seven entities benefited from the payroll audits, only the five Funds shared in the 
payment for these services. The table below shows the amounts by which the Funds overpaid 
because the audit fees were not shared all seven entities. 

Audit Fees Paid the Five 1998 to 2004 
Allocation to 5 Entities 

Audit Fees Paid the Five 1998 to 2004 
Allocation to 7 Entities 

by Funds 

for audit fees nTr,,..,,,, ... I,, 

Trustees 
above. 

3 

$ 

$ 

349,674.00 

69,934.80 

349,674.00 

7 

$ 49,953. 



3. Improper Allocation of Legal Fees 

Our investigation revealed that the Funds retained the law finn of Colleran, O'Hara & Mills 
("COM") which received a monthly retainer for general legal services additional fees for 
collection and other legal services. During 2000 to 2003 collection-related legal fees were 
allocated among the five (5) Funds. Yet, the investigation disclosed'that the collection services 
provided by COM benefit resulted in recoupment of contributions payable to the Local 12 
Asbestos Workers General Fund and the IIPF as well as the five Funds. 

Thus, as with the payroll audit fees the Funds overpaid the following amounts because the legal 
fees were not shared by the seven entities that benefited from the legal services: 

Legal Collection Fees Paid by the Five Funds, 2000 to 2003 
Allocation to 5 Entities 

Legal Collection Fees Paid by the Five Funds, 2000 to 2003 
Allocation to 7 Entities 

Overpayment by the Funds 

$ 308,048.66 

5 

$ 61,609.32 

$ 308,048.66 

7 ' 

$ 44,006.95 

In our view, by permitting the Funds to pay legal fees properly payable by the Local 12 Asbestos 
Workers General Fund and the IlPF, the Trustees violated ERlSA Sections 404(a)(1)(A), (B), 
406(a)(l)(D) and 406(b)(l) and (2), cited above. 

Trustee Dennis 
auditors 
revealed that on various v ...... 'U.i)JIVUv. 

prepare the Form 941 s and W-2s. 
to 

we discovered that Ms. Veronica Saunders started 
to her with the 
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In our view, preparation of the Forms 941 and W-2 and W-3s was a relatively uncomplicated 
process that could have been performed by Ms. Saunders without additional cost to the Funds. 
Yet, the Trustees permitted the Funds to compensate S & P the following escalating amount of 
fess for preparation of the fonn 941s and W-2s and W-3s after Ms. Saunder's hiring. 

Year Education Hours Welfare Hours Totals 
Fund Fund 

2001 360.00 4 705.00 9 1065. 
2002 660.00 8 2,493.75 28.75 3,153.75 
2003 3,088.75 23.75 2,932.50 29.5 6,021.25 
2004 2,812.50 35.5 902.50 13.5 3,715.00 

Totals $6,921.25 71.25 $7,033.75 79.75 $13,955.00 

5. S & P Excessive Billing for Bookkeeper Interview 

As noted above, Ms. Saunders was hired as the Funds' bookkeeper in August 2001. An auditor 
from S & P attended Ms. Saunders' interview that lasted 30 minutes. Yet, the the Annuity, 
Pension and Welfare Funds were each billed two hours for these services which the Trustees 
permitted the Funds to pay. Thus, the funds overpaid S & P $825.00 for attending the interview 
Which was calculated as follows: 

Annuity Pension Welfare Total Rate Amount 
Billed 

Hours Billed 2 2 2 6 $150.00 $900.00 
Duration of .5 $150.00 ($75.00) 
Interview 

Overcharged $825.00 

disclosed that seven S & P auditors, other than James Hemz:man, 
ac(:;oumtllng assistance Heinzman stated that he was the 

"' .... r"y"'o." ",,,,,,,,,,,,-.'h ... ,n assistance to the and that the other auditors T'lT'rYU1t'lPf1 rnvestme:nt 
to the and billed it as acc:oUJ:1t1T:l£ 
there is no documentation to .., .. ,. ........ , .• wu 

the summary of .... "' .. ·v ........... UJ'i". 

Period Number of Hours Amount Billed 
200112002 72.75 $15,167.50 

2003 167.75 $12,581.25 
2004 149.75 $11,431.25 
Total 390.25 $39,180.00 
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7. S & P Billing for Special Projects 

Our investigation also disclosed that the S & P billed the Funds for a number of special 
projects. However, our investigation did not yield any documents or work product generated by 
several of such special projects, thereby casting doubt on whether the Funds' payments for such 
projects were proper. Also, invoices show additional billings for certain projects that were 
already completed. Below is a summary of the billing for special projects that are questioned by 
the Department: 

Year Fund Billed 

2001 Annuity $ 2,645.00 
Welfare $ 750.00 

. Pension $ 750.00 
Training $ 487.50 

2002 Annuity $ 9,622.50 
Welfare $ 5,080.00 

2003 Welfare $ 4,811.25 
$ 24,146.25 

8. S & P Billing for Financial Audit and Secretarial Services 

In June 2001 the Funds paid S & P $36,900 for financial audit and secretarial services purportedly 
performed in May 2001 by several auditors, including the Manager James Heinzman, and 
secretarial staff. However, these payments were made without any supporting documents as the S 
& P's invoices only showed the dates and the amounts billed. When Heinzman became aware of 
the lack of supporting documentation, he retroactively formulated and submitted such 
documentation in July 2004. Yet, this after-the-fact documentation was limited to the date 
services were performed and by whom. 

However, the contemporaneous work papers for the financial audits revealed that during the 
month of May 2001 Sharon Haddad was the only auditor that perfonned audit work. More 

the work show that she completed the initial audit work 5112/2001 and 
the for The bulle of the audit work was month of June 

2001 which was billed Given the absence work 
other audit other than 

the 2001 are LUl'::)ULJ<)LQ..UU,;!.L'-"J. 

Auditor Work· Performed Hours Billed Amount 

Haddad Audits $ 90.00 55.50 $ 

Heinzman Audits $ 110.00 67.00 $ 

Abbatiello Audits $ 75.00 79.00 $ 

Murray Audits 90.00 $ 75.00 
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9. S & P Billiog for Atteodance at Trustee Meetings 

S & P charged the Funds hourly consulting fees for the attendance of two auditors at the Trustees' 
meetings. In conjunction with the auditors' attendance at the meetings, the Funds are billed for 
secretarial services. It is the Department's view that the attendance of only one auditor was 
required at the meetings. Moreover, it appears that S & P billed the Funds for Trustee meetings 
that were never held. Finally, the investigation revealed that on numerous occasions, the total 
hours billed to all the Funds exceeded the duration of the meetings. Below is the summary: 

Heinzman Panettieri Total HIS. Billed Total Duration of Difference 
Meetin~s 

87 hours 56.5 hours 143.5 97.95 hours 45.55 hours 
Hourly rate $175.00 
chanred 
Total amonnt of $7,971.25 
overcharge 

10. S & P Billing for Post-Audit Services 

After the issuance of the audit reports, S & P continued billing the Funds for fmancial audit and 
secretarial services, although there is no documentation establishing that any additional audit or 
secretarial work was perfonned. There were no changes or modifications to the audit reports 
and/or financial statements to justify the additional billings. In many instances the staff auditor, 
with primary responsibility for conducting the audit of a specific Fund, bill~d for more hours after 
the issuance of the audit report than were billed from the start to completion of the audit. In other 
situations, certain auditors were billing the Funds for a large number of hours, but the audit work 
papers and the audit plan did not show proof that these auditors were actually involved'in the audit 
work. 

Our investigation also disclosed that in a number of situations, S &P continued billing the Funds 
for financial audit and secretarial services after the release dates of the reports. release date 
of an audit comes after the issue date. Based on S & P the time between the 
issue date the release date are between two to five 

~ ~~ 
'the Funds' records show that the Funds were 

for numerous other services that were 
or for services that were unnecessary or are u.UIJU\,Q.L.IV!l.'>, 

Below is a summary of these lJ!HJ...UF,,0. 
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Review of audit reports that have no findings 8,292.48 
Unsubstantiated and Unexplained Billings 1,119.29 
Duplications 598.75 
Total $14,073.16 

In our view, by causing or pennitting the Funds to pay S & P and COM for 1) unnecessary 
services and/or services that apparently were not provided and 2) in excess of the value ofthe 
services provided, as referred to in items 4-11, above, the Trustees violated ERlSA Sections 
404(a)(1)(A) and (B), 406(a)(l)(D) and 406(b)(1) and (2), cited above. 

In our view, you are in violation ofERlSA for the reasons stated above. The violations will 
continue until you correct them. Therefore, we invite you to discuss with us immediately how you 
will correct these violations and restore the losses to the Funds. We note that some of the 
practices noted above may have continued in 2004 and 2005. 

We have provided the foregoing statement of our views to help you evaluate your obligations as 
fiduciaries within the meaning of ERISA. Your f~lUTe to correct the violations and restore losses 
may result in the referral oftrus matter to the Office of the Solicitor of Labor for possible legal 
action. In addition to any possible legal action by the Department, you should also be aware that 
the Secretary, pursuant to section 504(a) ofERlSA, is authorized to furnish infonnation to "any 
person actually affected by any matter which is the subject" of an ERlSA investigation. Further, 
even if the Secretary decided not to take any legal action in this matter, you would nonetheless 
remain subject to suit by other parties including plan fiduciaries and plan participants or their 
beneficiaries. 

If you take proper corrective action the Department will not bring a lawsuit with regard to these 
issues. However, ERISA section 502(1) requires the Secretary of Labor to assess a civil penalty 
against a fiduciary who breaches a fiduciary responsibility under, or commits any other violation 
of, Part 4 of Title I ofERlSA or any other person who lrnowingly participates in such breach or 
violation. The penalty und~r section 502(1) is equal to 20 percent of the "applicable recovery 
amount", a term which means any amount recovered a or other person with 

to a breach or either to a settlement with the or 
ordered a to be instituted 

jI The Department may, in its sole discretion, waive or reduce the penalty if it detennlnes in 
knowing participant in the breach acted reasonably and in faith, or it is re.asonable to 
knowing will not be able to restore all losses to plan without severe financial 
or reduction is granted. The Department may, in its sole discretion, agree to such a waiver or in conjunction 
with into a settlement agreement. The procedure for for a waiver or reduction of the civil is set 
forth in an regulation promulgated by the Department at 29 C.F.R. 2570.80 to 2570.88. A petition 
reduction of the civil should be directed to Jonathan Kay, Acting Regional Director, U.S. 1I"",,,,rlT,...,,,.,.,t 

Benefits Administration, 33 Whitehall Street, Suite 1200, New York, NY Department has 
''-F',<''UIlIl1. implementation of the civil penalty at 29 C.P.R. 2560.5021-1. 
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Further, you should understand that the Department is speaking only for itself and only with 
regard to the issues discussed above. The Department has no authority to restrain any third party 
or any other governmental agency from taking any action "it may deem appropriate. 

We hope this letter will be helpful to you in the execution of your fiduciary duties, and that, with 
respect to the specific matters discussed, you will promptly discuss with us how this violation 
may be corrected and the losses restored to the Plan. Please advise me, in writing, wjthin 10 
days of your receipt of this letter what action you propose to take to correct the violations 
described above. 

Sincerely, 

~h 
Acting Regional Director 

9 





November 1, 2005 

United States Dept. ofLaborlEBSA 
33 Whitehall Street 
Suite 1200 
N ew York, NY 10004 

Attn: Jose Castillo 

SUBJECT Asbestos Workers Local 12 Benefit Funds 
Litigation and Re-Allocation Analysis 

Dear Mr. Castillo: 

Reference the above subject document, copy of which is enclosed, I seek the assistance of your department to 
ascertain the provisions, remedies and measures contained therein, and offered by the trustees are legal, 
adequate, and customary to correct and protect the assets and rights of plan parti ci pants. 

The proposed measures attempt to rectify serious and widespread mismanagement of the funds by its service 
--')viders and trustees over a period of many years. 

1 ~.ldVe serious concerns and doubts about many of the proposals. 1 feel available funds are targeted and biased, 
in some cases, to favor certain groups or categories of participants, when there is no such distinction made for 
participants, other than as a whole. I feel expenses to offset certain losses are borne inappropriately by 
participants. I address my concerns for your scrutiny here in no specific order or preference. I am enclosing 
personal information on my own account for your use, and ask you to protect its confidentiality to the best of 
your ability. 

Ke-A.liO(~at:lon Analysis" is the result of a limited seven-year investigation fund 
the year 1999 to 1993, it corrects 



United States Dept ofLaborlEBSA 
November 1, 2005 
Page 2 

~. Although the investigation, and its corrective adjustments, is limited to only seven years (1993 to 1999), 
expenses to the fund are applied proportionately to account balances. Long time participants, such as 
myself, pay a heavier share of the expenses, but receive only the same limited seven-year scope of the 
investigation. Would it not be more appropriate to apply expenses evenJy for all participants with seven 
or more years of activity in the fund and a reduced proportionate amount to members involved a lesser 
time? 

€, My individual participant account adjustment statement (enclosure #I)shows my January 1,1993 
balance (after an adjustment to my end of year 1992 balance) as $170,050.08. On this principal, the 
statement applied an "actual earnings" rate of yield of 7. 880/0 to arrive at a corrected interest figure of 
$14,799.35 for 1993. However, when the $170,050.08 figure is actually multiplied by the 7.88% rate 
the interest amount should actually be $13,399.94, $1,400 less than the statement amount. The actual 
rate on the posted interest amount of $14,799.35 would be 8.7%. I was told at my statement meeting of 
June 22,2004, that this discrepancy is normal because interest is determined by the entire fund, not 
individual accounts. Past yearly statement, however, for my years 1997 and 1998 (enclosed here as 
examples in enclosure #2 and #3) reflect a much smaller percentage rate and interest dollar amount 
discrepancy; ($45 in 1997 and $40 in 1998 compared to the aforementioned $1,400 difference in the 
"corrected" statement for year 1993). This discrepancy in 1993 does not provide confidence for me in 
both the accuracy of the statement and the fund investigation figures. I would be buoyed if accountants 
from your department review both the statement figures and the method the funds investment yield 
formula is computed, and that the investment yield is uniformly applied to all participant members. 

I can find no record or statement for investment yield being applied to my account for the period of time 
January 1,2001 to June 25, 2001. The last reflection of investment yield on my individual account 
statement (enclosure #1) is for year 2000, which was never previously applied until after the subject 
analysis 26,2004. Previous to the funds finances turned over to New York 

based 



United States Dept. of LaborlEBSA 
November 1, 2005 
Page 3 

............... 

The "Litigation & Re-Allocation Analysis", "Summary of Recoveries & Savings" on pale' ~)ists a 
line item titled "fiduciary (mismanagement) insurer". The worth oftrus item is $516,50~y 
"participant account adjustment statement" (enclosure #1) shows I received no account adjustment 
from this insurance policy I helped pay for from my participant expenses. Though I and all ( 
participants suffered losses as a result of fund mismanagement, the more than one-half million 
dollars wil1 be used ynly to reimburse the fundJmmjQsses revealed in accounts of recir . . / "/jJ:_ 
participants or articipants W1thout suffiCient aCQQlmt balance to reimburse the fund for their accou 
. e lClenQi~ Nowhere in the by-laws of the funds are t ere clistinctions or allowances to shower 
proceeds to one while withholding to another. This remedy is biased and discriminatory, and 
employed to eliminate trustee hardship or embarrassment to seek re-imbursement from participants 
through litigation or personal appeals. 

~. 

El The "Litigation and Re-A110cation Analysis Sequence of Events - 2001" (pa~j notes the 
termination of the accounting firm Marcum & Kliegman due to "unsatisfactory performance". 
Trustees and the fund accountant have evaluated this finn's work as "inept" and "incapable of 
completing their assignment". These opinions are contrary to an article in Long Island Newsday on 
July 27,2003 titled "Tracking Down Wrong Numbers", where the firm of Marcum & Kliegman is 
described as expert in the field of forensic accounting. I question the following with regard to their 
termination in this matter: 

.:~ Though it is required in schedule C, part II of the 5500 report, the trustees have never 
completed "Termination Information on Accountants and Enrolled Actuaries", or sent the 
required "Notice to Terminated Accountant" section to Marcum & Kliegrnan. Why? 

.:. The trustees have never directly requested a refund of the approximately $85,000 of fund 
assets paid to Marcum & Kliegman for their unsatisfactory services. Why? 

.:. What instructions were given to & in their "Letters of Appointment" from 
trustees when 
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If this action is not illegal, it certainly undermines the purpose of penalties to trustees~ to encourage them 
to be more stringent and responsible in following ERlSA guidelines. If there are any forthcoming 
monetary penalties with regard to the alleged present mismanagement being considered, I hope your 
department will take whatever steps necessary to prevent a re-occurrence of participants and members 
having to bear this monetary burden of administration blunders, oversights and disregard, by either the 
trustees or the service providers that they are duty-bound to monitor. 

The scope and magnitude oftrus investigation and the complexities involved with reconciling account balances 
over such a vast period of time have, J feel, over whelmed most participants of these funds. We are for the most 
part, unfamiliar with the accounting principals and knowledge necessary to ascertain the accuracy and 
appropriateness of the actions taken and outlined in this re-allocation. The participants are the affected parties 
of this action, but we are not the responsible parties. Clearly it is tbm the neglect and deceit of others that we 
now must seek your departments aid to scrutinize not only the areas I have questioned herein, but also any and 
all parts of this corrective process to insure our rights afforded under ERlSA have been protected. 

Thank you in advance for your diligence andconcem. 

Sincerely, 





'om: 
..Jent: 
To: 
Subject: 

Jose: 

Robert - OIG 

Kay, Jonathan - EBSA 
Tuesday, November 07, 2006 12:12 PM 
Castillo, Jose - EBSA 
Local 12 Asbestos Workers investigation 

As we discussed earlier today, effective immediately, I am directing that you: 

1) Not initiate contact with anyone in the Office of Enforcement, Mr. 
Lebowitz's office or Brad Campbell's office regarding your views/opinions on the issues in 
this case. If you believe that you have a need to contact any such individuals on the 
merits of the case, please see me. 

2) Not contact Mr. c without prior approval from Group Supervisor Robert Goldberg 
or Deputy Regional Director Jeff Gaynor. 

3) Not contact representatives of the Local 12 Funds, including their counsel and 
accountants, without prior approval from Group Supervisor Robert Goldberg or Deputy 
Regional Director Jeff Gaynor. 

If, as you mentioned, you have a need to bring EEO issues to someone's attention, there 
are appropriate people that you can contact. 

Please advise me whether 1) you understand the three directions I have given you in this 
e-mail and 2) you intend to comply with each direction. 

Finally, bye-mail earlier today I requested that you tell me whether you sent copies of 
~ur Nov. 3 Local 12 email addressed to me and cc'd to Nichelle Langone to any individuals 
1 OE. You said that you would indicate whether you would provide me with a response once 

yOU received this email. 

I again want to assure you that this office supports your development of the issues in 
this case wherever they may lead. 

This message may contain information that is privileged or otherwise exempt from 
disclosure under applicable law. Do not disclose without consulting the Employee Benefits 
Security Administration. If you you received this message in error, please notify 
the sender immediately. 





Repurt, of'~ nvestiga tion U.S. DEPARTMENT '-. LABOR 
Employee Benefits Security Admini~tration 

is document is the property of the Employee Benefits Security Administration. Its contents are not to be disclosed to 
,authorized ersons. 

ubject: 

Local Union 12 Asbestos Workers Annuity, Welfare, Pension, 
Vacation and Education Funds 
25-19 4yd Avenue 
Long Island City, NY 11101 

EINIPN: 13-6'101711/011 
] J-6302784/501 
51-6045262/002 
13-5601667/502 
11-30845521 

1. PREDICATION 

File Nos: 30-099939,30-099940,30-100130, 
30-100460,30-100551 (48) 

Program No.: 48 

This Report ofInvestigation ("ROl") discusses the violations relating to the Local 12 Asbestos Workers Annuity Fund (30-
099939) ("Annuity Fund" ), Local 12 Asbestos Workers Welfare Fund (30-099940) (" Welfare Fund"), Local 12 Asbestos 
Workers Pension Fund (30-100130) ("Pension Fund"), Local 12 Asbestos Workers Vacation Fund (30-100460) ("Vacation 
Fund") and Local 12 Asbestos Workers Educational Fund (30-100551) ("Education Fund") (the "Funds"). The same 
Trustees and Fund Administrator jointly manage the Funds. On February 15,2002, a case on the Annuity Fund was opened 
as a result of a complaint by the Funds' Administrator that there were discrepancies regarding th.e allocation of investment 
returns by the former Funds' Administrator. Also, on February 15,2002, a case 011 the Welfare Fund was opened as a result 
oLm additional c.omplaint by the Funds' ,'\.cirninistrator regarding Fund participation hy the former Funds' accountant J11dhi~ 
family. On May J 5, 2002, the Truslees tiIf:d a civil complaint in federal court against the former Fund<;;- '·Acc(luntam a.nd 
Funds ·\dministrator which resulted in a SttiJe.rllent ill 2004. On October 8, 2002, a case on tht }Jeli(~}OIl Plan 'Wa~ opened 
based un a complaint from a retired part)Cip:Ui.; alleging that he was denied retirement benefits. After reviewing 1.he retIred 
. ,i:trti~ipant' s records it was determined that he did not earn enough points for entitlement to retirement benefits. The 
investigation of the three ca..c;es above r::.mained open in order to monitor the settlement. Subsequently, on Februa.r;' 14,2003, 
the New York Regional Office (NYRO) received a complaint from a participant alleging that all o.fthe Funds were paying the 
Local 12 Asbestos Workers Union (the "Union") for collection services that the Union's Business Manager did not perform. 
(Exh. 2) As a result, on September 3, 2003, additional cases were opened on the Vacation Fund and Education Fund. Also, 
the initial review of the Funds' expenses in March 2004 disclosed that there were improper allocations of payroll audit fees, 
collection-related legal fees and financial audit fees. On May 3, 2005, a voluntary compliance letter was issued regarding the 
possible ERlSA violations mentioned above. (Exh. 3) 

Facts relevant to timeliness under Act Section 413 are as follows: 

EBSA was not aware of the facts concerning the payments made by the Funds to the Union for collection services allegedly 
the Business prior to which is the a participant was received the 

NYRO. Also, EBSA was not aware of the facts allocation of audit collection-related 
fees and financial audit fees to March 1, wh ich is when the Funds expenses were first reviewed 

NYRO. as noted above, certain of the expenses at issue were incurred as as 2000. There is a tolling 
agreement in effect which tolls the statute of limitations from July 17, 2006 until June 30, 2007. 86). as of the 
above another tolling agreement was submitted to the Funds Trustees which would extend the statute of limitations to 
December 31,2007. 

Distribution 
[ I National Office 

ROFile 
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· I1. . POTENTIAL JURlSDICTION1'_-' PROBLEMS 

None 

III. BACKGROUND 

The Funds are collectively bargained multi-employer plans established by the Union that provide benefits to members of 
the Local 12 - Asbestos Workers Union. The Annuity Fund was established on July 1, 1961, the Welfare Fund on 
January 1, 1953, the Pension Fund on January 1, 1964, the Vacation Fund on January 5, 1950 and the Education Fund 
on July 1,1991. Effective December 3 1,2001, the Vacation Fund merged with the Welfare Fund as a result of the 
transfer of al1 of the assets and liabilities of the Vacation Fund to the Welfare Fund. 

All the Funds are funded by employer contributions. Members contribute to the Welfare Fund only. 

The 2005 Forms 5500s and 990sfor the Funds disclosed the following: 

.---.---------.-------------,~------------.--------------.---------~--------.~ 
I Education 

Type of Plan 

Type of : 
Benefits 

Annuity Fund 

I 
Defined 
Contribution 
Pension Plan 

Annuity 
benefits 

Welfare Fund 

Welfare Benefit 
Plan 

Medical, death 
optical~ 
vacatit;>n, dmg, 

Pension Fund 

Defined Benefit 
Plan 

Retirement 
henefits 

substance abuse i 

Vacation 
Fund Fund 
Vacation Training 
Benefit Plan 
Plan 

Vacation Provide 
benefits traming 

skills 

I and dlsabihty I 

-'A-s-stts ~--~1<,72-.4-69J6-9.0-0--~225,270-.00·· $35,085,805.00[", ?~!:r:~_ ~-~~- .~. 

Contributio~-T$_4-,--, 7.......,1......;6,:..-4_7 3_._00 __ -+_$_6.:......, 7~9_7,--, 8_0_3 ._0_0_~$_3-'-'2_7_8--'-,8_0_0_. 0_0-'-, --t------
Particlpantc=I ____ 6_1_0 ___ --'-___ S_3_5 ___ --'-__ 7_9_0 _____ '-

Plan Sponsor: Local Union 12 Asbestos Workers 
Administration: Board of Trustees consisting of equal numbers of employer and Union trustees. 

IV. 

A. 

B. 

All the Funds are covered a $5 million 
for the policy term 113012007 to 1130/2008. 

The Annual 
financial statem(~n 

12/31/00 
12/31/0 J 

12/31/02 
12/31/03 

7124102 

5121104 

insurance 

for the Local 12 

2 

issued Ulico 

Fund were filed: 

76 
76 
76 
76 

TFL-3808042 



v. 

12/31/04 
]2/31105 

6/13105 
7118/06 

76 
76 

The foJJowing Annual Reports (Form 55-00) for the Local 12 Pension Fund were filed: 
(Plus financial statements) 

PYE Date Signed Exhibit No. 
12/31/00 unsigned 77 
12/3 ]/01 unsigned 77 
12/31/02 unsigned 77 
12/31103 4122104 78 
12131/04 6/J. 3105 78 
12/31/05 7118106 78 

The following Annual Reports (Form 5500) for Local 12 Welfare Fund were filed: 
(Plus financial statements) 

PYE Date Signed Exhibit No~ 
12/31/00 10/2]101 79 
12/3110 1 unsigned 79 
12/3-1/02 unsigned 79 
12/31103 7114/04 79 
12131/04 6113105 79 
J 2/31105 7/] gl06 79 

The following Annuity Repo!is (Forms 5500) for Local 12 Vacation Fund were filed: 
(Plus financial statements) 

PYE 
12/31/00 
13/31101 

Date Signed 
unsigned 
unsigned 

Exhibit No. 
80 
80 

The following Financial Statements for Local 12 Education Fund were completed: 

PYE 
12/31/00 
12/31/01 
12/31/02 
12/31103 

A. 

Matthew Aracich 

Date Signed 
nla 
nla 
nla 
nla 

3 

Exhibit No. 
80A 
80A 
80A 
80A 



Nick Gigas 

William Hofmann 

Dennis Ippolito 

John Paul Killard 

Joseph Lapinski 

EMPLOYER TRUSTEES 

Edward P. Mahoney 

Joseph P. Leo, Jr. 

B. ACCOUNTANT 

Schultheis & LLP 
210 Marcus Boulevard 

H1UIJI.Hj'.a:'-', NY 11788-3701 
(631 )273-4778 
James '''''''"YrY>')'''' C.P.A. - Partner 

Thelen Reid & Priest LLP 
701 Eight NW 
Washington, DC 20001-3721 
(202) 508-4000 
Sherwin 
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C. A TIORNEY for Union Trustees 

Colleran, O'Hara & Mills LLP 
1225 Franklin Avenue, Suite 450 
Garden City, NY ] J 530 
(516) 248-5757 
Denis A. Engel, Esq. 

A TTORNEY for Employer Trustees 

Proskauer Rose LLP 
1585 Broadway 
New York, NY ]0036-8299 
(212) 969-3008 
1ra M. Golub, Esq. 

D. ADMINISTRATOR 

Al Wassell 
25-19 43 rd Avenue 
Long Island City, NY II 101 
SSN:· 
(718) 937-3203 

VI. RE.QUESTS FOR VARIANCES AND EXEMPTiONS 

None. 

VII. ISSUES AND FINDINGS 

At all relevant times, the Local 12 Asbestos Workers Benefit Funds are administered by Fund Administrator Al 
Wassell. There arc an equal numberofUnion and Employer Trustees of the Funds. The signatures of the Fund 
Administrator and one of the Trustees are required to authorize disbursements. Any disbursement over $3,000.00 
requires the signature of either Employer Trustee Joseph Leo or Edward Mahoney. Administrative expenses that 
involve all five Funds are paid by the Welfare Fund and subsequently allocated to each Fund. According to the 
Schultheis & Panettieri (S & P) Jetter dated March 29, 2004, which was faxed to EBSA, James Heinzman, a 
partner of the firm, indicated that the assistance the Funds for his services included the 
ImlJlell1ellta1[Jon of internal controls As a result of the internal controls all payments 
should have been reviewed the Fund Administrator. The Fund Administrator insures that each invoice or any 
other form of supporting documentation is reviewed for validity and accuracy and verifies that every payment is 
correct. 

Letter Issue #1) 

The investigation revealed that the Funds reimbursed the Union for collection services purportedly performed by 
the Union's Business Dennis Ippolito, the current Union Business Manager, stated during his September 
16,2003 interview that he the delinquent contractor collection function at least five (5) a month by 
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making collection calls. (Exh. 6). He stated that he maintained some kind of record of the calls for only a short 
time hut wasunabIe to provide the investigator with the records. The investigation also revealed that the former 
Business Manager started this practice in 1996 and MrJppolito continued it when he took over as Business 
Manager in November 2001. (Exh. 6) The NYRO's interviews of the former and present Fund Administrator 
indicate that they neither saw documents that proved that calls were made by the former and present Business 
Manager (Exhs. 7 & 8) Also, Mr. Ippolito indicated that he did not see any record or document to prove that the 
fonner Business Manager was making conection calls. (Exh. 6) The internal control that was implemented by 
Schultheis & Panettieri in 2001 would have required the Fund Administrator to insure that some fonn of 
documentation would have supported the reimbursement. (Exh. 5). However, reimbursement for undocumented 
collection activities continued until April 30, 2002, when the reimbursements stopped. 

Below is the summary of the Funds' payments to the Union for the Business Manager's alleged collection services. 

(Exh. 9) copies of checks and the spreadsheet. 

2. Improper Allocation ofPayroli Audit Fees (Ve Letter Issue #2) 
ERISA Violations: Sections 404(a)(1)(A) and (B) 

The investigation revealed that the Funds hired the accounting finn Schultheis & Panettieri, LLP to provlde 
payron audit services to the Funds with fees paid on an hourly rate. Rev·iew of the records disclosed that the 
fees are allocated among the five (5) Funds (Exh. 10). However, examination of the payroll audit results shows that 
seven (7) entities benefited from the audits. Besides the five Funds, the Local 12 Asbestos Workers General Fund 
and the Insulation Industry Promotional Fund (IIPF), to which the contributing employers are required to make 
contributions pursuant to the CBA with the Funds, also benefited from the audits. Audit results show that the' 
schedules created during the course of the audits clearly reflect allocation of employer contributions due to the 
seven (7) entities. (See samples of numerous payroll audit results and invoices from S & P). (Exhs.ll & 12) 
Below is an analysis of the payroll audit fees that were improperly allocated to only the five (5) Funds and what the 
proper allocation should have been, to all seven (7) entities, the five (5) Funds, the Union and IlPF. This analysis 
is based on a pro rata portion of the total audit fees. 

Payroll Audit Fees Paid by the Five 
Allocation to 5 Entities 

Audit Fees for each Fund 

2000 to 2004 

Audit Fees Paid the Five Funds, 2000 to 2004 
Allocation to 7 Entities 

Payroll Audit Fees for each Fund 

\1,A'rn'l,,,,,,,pnt by the Funds 

3. Letter Issue 
and 

6 

$266,801.50 
(divided by 7) 
$ 14.50 

$ 



The investigation revealed that the Funds paid Colleran, O'Hara & Mills L.L.P. ("COM") legal fees for collection 
and other legal services. Review of the records shows that the legal fees were allocated among the five (5) Funds. 
However, the investigation disclosed that the Jegal services provided by COM included the collection of delinquent 
employer contributions that were due to the Local 12 Asbestos Workers General Fund, the Insulation Industry 
Promotional Fund (lIPF) and the five (5) Funds. For the years 2001 to 2003, the Funds paid a total of $241,675 in 
legal fees for the collection of delinquent contributions. (Exh. 13) Below is a lisbng of the legal fee payments by 
year: 

V~' .• v~"''-''H legal fess. 

Below is an analysis of the legal fees that were improperly allocated to only the five (5) Funds and what the 
proper allocation should have been, to all seven (7) entities, the five (5) Funds, the Union and IIFF based on pro 
rata allocation of the Jegal fees among the seven entities. 

Legal Collection Fees Paid by the Five Funds, 2001 to 2003 
Allocation to 5 Entities 

Legal Collection Fees for each Entity 

Legal Collection Fees Paid by the Five Funds, 2001. to 2003 .. 
Allocation to 7 Entities 

Legal Collection Fees for each Entity' 

Overpayment by the Funds 

$24] ,675.00 
(divided by 5) 

$ 48,335.00 

$241,675.00 
(divided by 7) 

$ 34,525.00 

$ 13,810.00 

4. Undocumented Investment Analvsis Billings (VC Letter Issue #6) 
ERISA Violations: Sections 404(a)(I)(A) and (B), 406(a)(1)(C) and (D) 

The investigation revealed that seven S & P auditors, other than James Heinzman, billed the Funds for "accounting 
assistance" charges. (Exh 28): However, Heinzman stated during his November 10, 2004 interview that he 
was the only one that provided accounting assistance to the Funds' bookkeeper Veronica Saunders. (Exh. 15) He 
stated that the rest of the auditors actually perfonned investment analysis functions that were invoiced as 
"accounting assistance." Heinzman further stated that the Fund Administrator, Al Wassell, was consulted 
corlcel11U12 the work that these auditors were accounting assistance, but he did not that 
would actually be investment during his Heinzman was asked to provide the 

with of the investment documents. He indicated that there were no investment 
analysis documents in his possession nor were there any work papers that any of the other S & P auditors had that 
would have shov,'l1 the analysis work that they performed. He further stated that the were provided to 
the Fund Administrator. However, Heinzman has never explained what S & P as far as the investment 

He also stated that the investment is done so that the can use the 
information to make boc>kk1eepmg entries on the Funds' U"''''VUIILHJ'", records. 

In a 19,2006 meeting with Heinzman, he told investigators that in 2001, S & P created the Local 
12 Benefit Funds investment tracking system. (Exh.16). The oTprinted 
investment analysis reports on an basis all year round. the investigators with what 
he claimed were investment analysis documen1s. 16) after review of the documents it was 

7 



detennined that there was no proof that they were created by S & P. In fact, the investment statements were 
created by the Bank of New York. (Exh. 17) In addition, at the June 19,2006 meeting, Heinzman made the 
following additional statements: (1) the investment analysis documents done by the S & P auditors do not identify 
specifically who actually performed the work; (2) the Funds' bookkeeper, Veronica Saunders, was not aware of the 
investment adjustments that were done by the auditors; and, (3) as a result of S & P investment analysis work, the 
Circle Trust discrepancy of over $500,000 regarding the Local 12 Annuity Fund, was discovered in 2002. (Exh. 
16), However, in reality, this discrepancy was discovered and corrected by Circle Trust. (Exhs. 18 & ] 9) 

In the interview of Al Wassell on 12/2112004, he was asked about the validity of the investment analysis charges 
and he stated that he gave the bookkeeper permission to ca]] S & P whenever she needed accounting assistance. 
(Exh.20). However, he was not able to show any proof that he was consulted or aware that other S & P auditors 
were providing investment analysis services. Al Wassell added that he did not have any documents or see any 
documents to proof that these services were performed. (Exh.20). Nor was Wassell otherwise aware that such 
services were being provided to the Funds. (Exh. 20). However, in his June 29, 2005 response to the voluntary 
compliance letter, counsel for S & P alleges that Wassell !Vas all documents related to the investment analysis 
project. (Exh. 87 at p.4). The Trustees' response to the voluntary compliance letter is forwarded herewith as 
Exhibit 88. 

Dennis Ippolito, the Business Manager of Loea} 12 and one of the Trustees of the Funds, stated in his December 
21, 2004 interview that the bookkeeper was not familiar with the in vestment analysis that S & P performed and he 
did not know whether the trustees were consulted regarding the services that S & P performed. (Exh.21) The 
bookkeeper, Veronica Saunders, in her interviews dated August 24,2004 and August 24, 2005, stated that the 
Fund Administrator told her to always call S & P auditors whenever she encountered any accounting problems. 
(Exh.22). However, she stat.ed that the monthly accoUl~ting entry of investment tWi,IS dncllcissts she enters into the 
Funds' accounting records, comes directly from the staiemems of the inve-stment provjd(~n and 110t fmm S & P . 

. She added that these financial records are mui1ed frlHfl the investment providC'rs dlrcctly t,) nH' hmd office. 
Curther she stated that she did not need the assistance of the auditors when (>ntering ii1ve~'i!11~ni adj\lstments into 
the accounting records. (Exh,22) 

S & P have not provided the Department with any documents created by its investment tracking system. The 
documents they have presented as investment statements are, in fact, audit work papers from their financial audits. 
The Department has made numerous requests asking for documents regarding their investment tracking system, 
including a request in a subpoena, however, the documents have yet to be provided to the Department. (Exh. 72) 
Supposedly, these investment analysis documents are not needed nor used by the bookkeeper. (Exh.22) 

S & P auditors who billed the Funds for these investment analysis services are identified on the S & P invoices, 
however, the investment analysis documents created do not identify which auditors performed the work. (Exh. 17). 
Also, according to the statements of the Trustees and Fund Administrator, they were not made aware that these 

services were being performed. (Exhs. 20 & 21) Review of the minutes of the Board of Trustees' meetings show 
that James Heinzman was almost in attendance. he failed to inform the Trustees of the 
services that he and seven other auditors and billed for. The financial audit engagement 
letters indicated that on certain occasions where there is a needed outside of the scope of the 
",..,..""t"',,,,(' listed in the engagement S & P will consult the Fund Administrator regarding those services and the 
fees to be charged before proceeding. 

There has been no that shows that the information from the jnvestment that S & p 
11'l""\,,,,,..-,T'1'" the Funds' 2004 James 

Heinzman indicated that there were no investment documents in his at the 19, 
2006 meeting he had with the he stated that S & P maintains the Local 12 Benefit Funds investment 
analysis tracking system that they created in 2001, and the system had reports and currently produced 

for the Funds on an basis. 
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On November 29,2005 Heinzman provided the Department with documents claiming that they were the results 
of the investment analysis work performed by the other S & P auditors despite te1ling the investigators back in his 
November 10,2004 interview that there were no investments analysis documents at S & P. The NYRO's review 
of these documents shows that they were created during the financial audit process, not done as a separate 
investment analysis procedure, and were supported by documents generated by the financial institutions holding 
the investments. The NYRO, in part, bases its conclusion that these documents were prepared during the financial 
audit on the fact that the invoices list service code "001" which denotes financial audit charges. (Exh.26). A1so, 
the documents presented by Heinzman only pertain to the Annuity Fund. (Exh. 25) However, the investigation 
shows that the Pension, Welfare and Education Funds were also billed for accoun6ng assistance charges that 
Heinzman now states was investment analysis work. Below is a summary of the documents presented by 
Heinzman on November 29, 2005: 

Description of the documents What the Invoice show 

.~-----------------------------------4------------------------------------------~ 
I Spreadsheets or schedules created to verify the 

·1 correctness of the investments as reflected on 
the financial statements and accounting . 

I 
records. Supported by copies of financjal . 

. , statemen·ts or part of the financial statements ' 
from investment custodIans. The annotations' 

~, ··'1 0:1' the p~ges' indicate audit steps were 
; . . jperforined by' the auditors. There is flO 

Billed as service code 001, which means financial audit 
charges. (Exh. 26) 

/

1 1I1d'ication ohiny analysis done. \Ex~l. 25_) ----1--- _____ ,_. ______ --=-_ 
E-m'alh: he tween the auditor and the financIal I BHled as service code 001, whicil means financial auditl 
custodlan of the mvestments supported by a charges. (Exh. 27) 
hstmgs of the investment options_ The 
communications show that the auditor was 
trying'to reconcile the investment transaction 
which is an ordinary audit procedure. There is 
no indication of an anal sis done. (Exh.19) 
Investment statements generated by the 
financial custodian. The first three pages show 
annotations which indicate audit procedure 
notes. There is no indication of any analysis 
done. Also, auditors who purportedly 
performed the investment analysis are 
un:!dent111able due to the absence of any 
initials. These groups of documents were part 
of numerous boxes of documents that were 
presented to the investigators as investment 
analysis during their Funds' office visit on 

19,2006. this pre~sentatlc'n, 

erformed the investment anal 

Can not be verified against any invoices due to the 
absence of any initials~ 
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Below is a summary of the unsubstantiated investment analysis performed by S & P and charged the Local 12 
Benefit Funds. Although undocumented, the number of hours billed by Heinzman for providing the 
bookkeeper with accounting assistance are not included and are considered acceptable. 

I Period F Number of Hours Amount Billed 

~2001J2002 $15,167.50 72.75 

~ 2003· 167.75 $12581.25 
149.75 $11 ,431.25 2004 

! Total 390.25 $39,180.00 
(Exh.28) 

5. Undocumented and Improper Accounting Fee Billings (VC Letter Issue #8) 
ERISA Violations: Sections 404(a)(1)(A) and (8) and 406(a)(1)(C) and (D) 

The investigation disclosed that in June 2001, the Funds paid S & P $31,310 for financial audits Rnd secretarial 
services performed in May 2001 by several auditors and secretarial staff. (Exh.46). However, the payments 
that were made involving these particular invoices issued by S & p, have no supporting documentation. (Exh.29) 
During the course of the investigation, it was noticed that all of the other payments made to S & P involved 
jnvoices that had supporting documentation which included, the names of the auditors/secretaries, the number of 
hours, the !10urly rates, the description of the services performed and the dates the services were perfol1ned. This 
supporting jtx;umentation was described .itf the "Detail Work In Process Repor!". (Exh. 30) The F~Jnd· , 
AdmmislTalor pajj these invoices without :12.Vmg supporting documentation. In illS July 19, 200A interview, . 
J-1einzrnan, Vv 110 was the managing partner imd was mostly in charge of the Dnancii:ii audIts of LOCai ]2 Funds, told 
the in'.'estlgator iha~ thr supporting documentation for the Mcy200} financial aud~t work W::l.!' probably nul 
includeo with the invoices when the invoices were submitted. lExh. 31). Heinzman further stated that he 
would create the supporting documents by extracting them from the pertinent auditors' payroll records paYroll and 
mail them to the Department. (Exh. 31) On August 3, 2004, the Department received the documents mentioned 
above by Heinzman. (Exh.32). They consisted of a spreadsheet listing the names of the auditors and the hours that 
they billed. In his November 10,2004 interview, Heinzman stated that all of the hours that he charged were for 
supervisory functions and that there were no supporting documents to prove that he performed those functions. 
Also, during the same interview, he stated that the audit work papers would not show the work of other auditors 
that billed the Funds. Heinzman added that supporting documentation for the May 2001 payments would have 
been attached to the invoices. (Exh.33) 

Fund Administrator Al Wassell confirmed during his December 21,2004 interview that there were no supporting 
documents when the invoices were submitted. 34) Dennis the Local Union 12 Business Manager 
and a Union Tmstee to the stated in his December 21,2004 interview that he was not aware that the initial 
invoices submitted S & P were without documentation. 

Detailed review of the audit work papers and audit plans disclosed that the only auditor that can be identified as 
having any audit work in May 2001 was Sharon Haddad. Ms. Haddad several audit 

that benefited all of the Funds. 50'& 51) Based on the hours the audit 

bulk of the work was done in the month of June. In his 
Ms. Haddad financial audits for the Funds in 

the audit work papers show that the 
James Heinzman confirmed that 

31 ) 

At a 30,2006 Trustees counsel proposed and the investigators 
submit affidavits to document the functions m 2001. 36) at the June 
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2006 meeting, the Trustees counsel agreed 10 submit 'Nritlen descriptions of the financial audit work that S & p 
perfonned during May 2001. (Exh. 37) However, to date, no affidavits or written descriptions were 
submitted. 

Despite the hours invoiced by S &P, there appear to be some significant financia1 discrepancies which prompts one 
to question whether a1J of the work S & P claims it pelfonned was, in fact, perfonned. For example, the 
investigation disclosed that the Annuity Fund had a Certificate of Deposit (CD) with Citibank which S &P's audit 
\\lork papers show was liquidated in March 2000. (Exh. 38) The bank statement shows that the CD was valued at 
$612,860.69 when it was closed on March 15,2000. (Exh.39) After reviewing the audit work papers and the 
financial statements it appears that they do not provide any indication what happened to this money after March 
2000. In fact, the CD proceeds were deposited in a Fund account at Citibank and then transferred to a Fund 
account at Fleet Bank. However, neither S & P's work papers, nor the financial statements S & P prepared make 
any reference to the initial deposit of the CD proceeds into a Fund Citibank account. 

The in \'estigation also disclosed that the financial statements as of December 31, 2000 show that outstandmg 
participant loans were $2,756,494.00. However, review of the audit work papers with supporting documentaticn 
shows that participant loans were $3,807,025.24. One audit work paper indicated that there was an 
amendment that occurred with audit notations showing that it was done on February 27,2001. (Exh.42) Another 

. .1udit work paper shows the amount was $3,807;621.70. This particular document is actually a statement from 
New York Life. (Exh. 43) The audit work papers mentioned above do not have any notations to indicate 
adjustments to equal the $2,756,494 reflected in the financial statement. The additional dl)c.umems that appear to 

be related to participant. 10an.F. do not support the amount that was,stated.in the financial statemen!s. (Exh.44) 
The differenc,; between the :);3,807,621.70 on the New York LiJe.statement ending December 3], lOOO 
and the $ 2,756,494.00 U:. th financial statements ,JS 9fDec.e::mber 31, 20nO is Sd . . D51 :.12.7.70. Thi~ 
difference l~ not documeni.ed in the financial statements. (Exf, 41) IL aJso pn:,~::·Jts ::J :na~:tl'i'Ll\~'.sjgnih.~a.nt 

transacticn thai ~hoGlc:; ,.(I.c;·,1e l.,;-:'..:n reflected on the audit. 

The fact~ presented above demonstrate that critical and important financial data of the Annuity Fund' ~financial 
activities in 2000 were not properly reviewed during the f:nancial audits despite the involvement of six (6) auditors, 
including Audit Manag~r James Heinzman. There were large amounts of hours charged, many of which were 
undocumented. The Independent Auditors' Report for plan year 2000, dated August 2,2001., and the 
accompanying financial statements clearly indicate that the audit was conducted in accordance with auditing 
standards generally accepted in the United States. This report further stated that the audit was perfonned to 
obtain reasonable assurance about whether the financial statements are free of material misstatement Also, the 
report provided an opinion that the financial statements present fairly in all f!1aterial respects the net asset.;; 
available for benefits of the Annuity Fund for plan year 2000. (Exh.45) 

Below are the unsubstantiated billings: 

Auditor Hours Billed 
Haddad 55.50 

Heinzman Su 67.00 

Abbatiello $ 75.00 79.00 

Murra $ 90.00 57.50 

Gross 90.00 80.75 
16.50 Matthews Secretarial 

~-~~-----+-----------------+--------------+---------------~--------------~ 
$ 35.00 

356.25 
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6. Excessive arid Undocumented Billing for Post-Audit Service (VC Letter Issue #] 0) 
ERISA Violations: Sections 404(a)(1)(A), (B), 406(a)(1)(C) and (D) 

The investigation revealed that after completion of the audit field work(issue date) and after presentation of the 
report to the Trustees (release date) and completion of the Form 5500 and the financial statements for plan years 
ended 2000-2003, S & P continued billing the Funds for financial audit and secretarial services. Review 
of the Form 5500s/990s, the financial statements and reports for all the Funds, shows no changes or modifications 
that occurred after the issuance and reJease datcs of the reports. A reasonable amount of additional audit work and 
secretarial services would be needed if there were modifications andlor changes in the audit reports and financial 
statements. Also, additional audit work and secretarial services would generate additional audit work papers and 
related documents. The additional documentation should be part of audit work papers for all the Funds. 
However, with the exception of one document, there is no additiona1 documentation to justify the large number 
of additional hours billed on these audits. The audit report~, financial statements, supplemental schedules and the 
notes to the financial statements are complete and finali7ed at issuance date. (Exhs. 76, 77, 78, 79, 80 & 80A) 

Further, the investigation recognized that additional post·audit billings are necessary. However, in this situation, 
the additional hours billed are excessive and undocumented. The summary of the time frames associated 
with the financial statement audits along with a description of the codes that were on the supporting documentation 
attached to the S & P invoices are being provided. (Exh. 52). EBSA's Office of Chief Accountant was consulted 
regarding post-audit billings (Exh. 53) and stated, 10 part, 

"It is common practice for auditors (and accountants) to develop a budget, even for new clients. 
As pa,rt of the bIdding process, accountants review the accounting system of the prospective 
clicnt.am;,u:;mg '~h,'~: f)\'11·, experience with simibF clients,.,develop a budget fOl total 'eY.pec:ted 

, ;," h::HlfSto ·'oe ~;pen0 U!1 th;:~ eng::igement. Usually, thE b\;ldget is detailed ii! lnajor funct1(Jil':';' i','~:"'ll!di.ng 

ALh:lit Pl31mm},;, fm,;ru:'l::t! statement drafting and t)Ving, field work, post,..fdd work hours ~8Ubsc\1Uem 
eVei,1ts r~vieVJ, hOl!s';\t·,;:>:ping tile work, etc) and tax work. Even if the billing is on an houriy basis, Cd 
imagine. thaI a budge!' 1& necessary to 1) prevent runaway charging, and 2) usc that information for an 
accounting firm level plan of professional staffing assignments." (Exh.53). 

Below, are examples of a number of occasions in which EBSA concluded excessive and undocumented charges 
occurred: 

Annuity Func: 
The audit of the Annuit'j Fund started in December 2003 and by January 29, 2004 the report was issued. During 
this period, the Annuity Fund was billed for 266.75 hours of financial audit charges. (Code 001) Review of the 
invoices show that an additional 209.75 hours were billed after the report was issued. (Table 4) However, 
there is no documentation to support the additional hours charged. The audit report indicated that at issue date, the 
report was completed and all financial data was fmalized, including all attachments and notes to the financial 
statements. 76). There are no amendments or additions that that m'any more hours of audit work 
was needed. After the was released to the Trustees on an additional 27.35 hours were 
for additional financial audit and secretarial work. (TabJe 6) 

The Pension audit started in December 2003 and by this 
the Pension Fund was billed for 187.75 hOUIS of financial audit 

invoices show that an additional 224.75 hours were billed after the was issued. there is no 
documentation to support the additional hours The audit report indicated that at issue date, the report was 
completed and all financial data was finalized, all attachments and notes to the financial statements 
(Exh. There are no amendments or additions that required that many more hours of audit work was needed. 
After the was reJeased to the Trustees on an additional 53.60 hours were billed for additional 
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financial audit and secretarial work. In this situation, the Pension Fund was billed for more hours after the issuance 
of the report (224.75 hrs). than the hours billed for the actual field work (187.75 hrs). (Table 4) 

Welfare Fund: 
'The Welfare Fund audit started in December 2003 and by January 23,2004 the report was issued. During this 
period, the Welfare Fund was billed for 255 hours of financial audit charges. Review of the invoices show that an 
additional 189.35 were billed after the report was issued. (Table 4) There was neither additionaldocumentation 
nor amendments to justify these additional hours. The audit report indicated that at issue date, the report was 
completed and all financial data was finalized, including all the attachments and notes to the financial statements. 
(Exh. 79 ) After the report was released to the Trustees on June 24,2004, an additional 75.35 hours were billed 
for audit and secr~tarial work. (Table 6) In this particular situation, after the audit report was forwarded to the 
Trustees, either by mail or at a Trustees meeting, the Fund was billed for additional hours equivalent to a full week 
of work. . 

Education Fund: 
A review of the financial audit charges billed to the Education Fund from 2000 through 2003 provided the 
following information. The Education Fund was billed for 71.5 hours for the audits in 2001-. This was the initial 
engagement of S & P which understandably required additional time due to the purportedly problems encountered. 
However, for the next three (3) annual audits, the number of hours bil1eci increased yearly. By 2003, the number of 
hours billed more than tripled the number afhours billed in 2000. There is no proof that the subsequent financial 
statements of the Education Fund became more complicated compared to 2000. Below is a summary of the facts: 

20apO .,----_._---- ... __ .. 
··f .. .-!] .5 . .1... ____ . ___ . __ ." 

1 0.00 

Comparison of S &P's Charges to Local 12 Funds with Charges to Other S & P Clients· 

A comparativc analysis of the financial audit fees charged by S & P to the Annuity Funds of Local 12, Local 137 
and the Sheet Metal Workers is summarized below: 

The number offinancial audit to be undertaken auditors relates to the total amount 
of the fund's assets and the number of investment accounts/options that are maintained. In the usual scenario, 
when a fund has assets, it also has more investment options/accounts. Prudence dictates that a fund that has 
Jarge assets requires more investment options/accounts than a fund with much smaller assets. a fund that 
has a much number more audit to one that has a much smaller 

Audit auditors to review more remittances and UI,..I.Hll.jU'-"lJ'-'Y 

.,...",rl-,,...,-n,,,,,..,fc f"n.rnn""rpr1 to one that has a smaller number 
our review lndicated that S & P billed the 

more hours to its other client on a flat retainer fees. 2) the disclosed that a 
number of auditors that were not involved in the actual audits billed the Funds for finandal audit charges. 
(Table 8) 

13 



According to the July 19, 2004 interview of James Heinzman, the vast majority of S & P clients are on a retainer 
agreement under a nat rate fee. He stated that the Local 12 Benefit Fund Trustees did not inquire a bout a flat rate 
fee arrangement and admitted that he may have overlooked to mention the flat rate ba.sis to them. (Exh. 31). 
Interviews of the Fund Trustees and the Fund Admimstrator show that there was no monitoring of the hourly costs 

of the financial audits and that they did not inquire about the accelerating costs. (Exhs. 34 & 35) 

The fmancial audit engagement contracts for all the Funds were initially based on hourly rates when it started in 
2001. However, after 200 1, it remained on an hourly rate and despite being in attendanct at every trustees' 
meeting, S & P auditors did not make the Trustees aware that their rate could be change to a flat fee basis. After 
2001, the cost of the financial audits kept on accelerating and it appeared that there was no budget made for the 
annual cost. Also .. after the 200 I audits, all the recognized problems that occurred in gathenng the financial 
infonnation during the initial engagements were solved. There is no proof that any Droblerns existed in the 2002 
audits and audits for the subsequent years. However, thE' overall audit cost for 2002~ 2003 and 2004 increased. 

In his November I 1,2004 letter, which was in response to the interview the Department conducted of him on 
November 10,2004, S & P managing partner Vincent F. Panettieri listed numerous additional procedures that 
needed to be perfonned subsequent to the last day of field work, which is the date that appears on the audit report, 
and prior to the· issuance of financial statements. (Exh.54). However, Mr. Panettie"li did not state which 
additional procedures were actually done and provided no documentation to proof that these procedures wore 
actually perfonned. (Exh.S4) Mr. Panettieri provided the Department with a copy of Chapler 6, Concluding The 
Audit from the "Guide to Audit8 of Employee.: Benefit Plans". which contains R list of additionai procedure::: that 
are !lec~s~ary. (Exh.55) 

Ytt. tieS';'ih fjLo{:th~~:i': ."::-.uuired pr~JCedures ihen: appear to b.e signiilC:ln1 ;'lldij11r(i0.:~ions/dis::r~pc..:J~lt.~\Vhich 
. again ... :iisc: q,:estion:: .abOlil whether S &·11 p(:'rformed all the work they c~a.im.ed they dId. For eXiHT(pkit(' 

NVRO's revir.'w·ofthe fin(.!ncl<i: statements, notes to the financial statements and audil 'A'ork papC!:; of the AnnuilY 
l'und for 2002 showed no information or data addressing the status of the $1,401,997 cash J.(COllnt. This was 
deposited into the interest bearing cash account with the Bank of New York. The financial statement for 2000 
shows that by the end of December J 1,2000, the cash account balance was $183,527. (Exh.61) In 2001, the 
cash account balance went up to $1 AO 1 ,997. (Exh.62).The 2002 financial statements showed that this account 
does not exist anymore. (Exh.63) The audit work papers do not contain any data or information to explain the 
status of this account. Review of the Fund's account statement for 2002 with New York Life hkewise does not 
show any transaction to indicate that this money was deposited in this account. (Exh.64) 

The summary presented above shows that audit procedures performed by S & P auditors failed to idemif'J or 
recognize the importance of showing the audit trail of this particular transaction. Despite their claim of 
additional audit work needed including perfonning additional audit procedures, it appears that this materially 
("fTn'T"I"~lnl accounting data was not discovered. 

V~"F.~."V'" disclosed that from year 2000 until year 2004, there was a in the 
amount loans as reflected on the financial statements and the amounts stated on the New York Life 
Annual Trust Reports. 65 & 66) The discrepancy between the two statements to have continued 
in 2005. There is no note to any of the financial statements to address the discrepancy and there is no audit 
notation in the audit work papers to indicate any adjustment that ties the amounts The difference 
between the two amounts is and causes the Fund's assets in the financial statements to be 
understated each year. portrays a condition that could mean is wrong. Below is the 
summary: 



$1,861,367. 00 
'* 200} audit work papers do not contain any statement from New York LIfe. 
**' 2004 audit work papers were not requested. 

(Only the 2002 and 2003 audit work papers have the New York L~re Statements) (Exh. 67) 

On January 23,2006, S & P provided the NYRO with a set of document~ showing that additional work was 
performed for the Annuity Fund after the March] 2,2.002 issuance of the audit report. These documents induded 
·n letter from S & P dated April 26, 2002 informing the Trustees of the discrepancies noted during the audits. In 
addition, there were e-mails dated March 26, 2002 to and from Auditor Murray to Circle Trust, who was the 
custodian of the Funds asset;; in 2001 ,asking questions about the Fund's assets. The documents indicate that the 
$500,000 discrepancy was discovered and corrected by Circle Trust. (Exh. 68) The financial audit hours b1lled to 

. the, Annuity Fund for the ~",ork associated with the documents presented, are considered documented and therefore 
allowed. Sofar, these are the only documents pr'Jvicied by S & P in support of its additional finanCial audits 
billings for all the Funds after the issuance of the audit repmis. The invoice fOT the month of March 2002, show 
that Auditor Murray billed the Fund for a total of60.5 hours of additional work after the issuance of the audit 

'rcpen on Match 12, 2002. The Annuity Fund spreadsheet detailing what we determined as undocumented audit 
-charges dues not include the hours billed by ,\uditor Murray. (Exn. 8) 

011 March 8, 2006. ~ &. F pr:_,vid(':a EBS Ji, WJ;b i:.l'il(lt:l,:?'· re~:pClme to the request ]:{)t additional docurnenl.~· to pro"iC 
\. -'-thea the adciitio'tal hours ()f liri,~llclal audithiliingli~'ere :·~,i:li~t)il::1bie:. l-Iowever, thi~· Tl':~pOn!;e did not cont1in allY 

':~dd'iticimi.! d\1r;G"jriefits~hat SU!Jport!';:d the wort':'l-':(ldnd'l:eg'ard~ng the additional finar,cial :"iudjt o!larges. (E~h. 69) . . .. . . 

in the June 29, 2006 interview of James Heinzman, S &P counsel agreed to set up a date for the irl\lestigat(~rs to 
review the purported a0.ditional financial audit werk papers a1 S & P. (Exh.70) However, subseq\1ent (-mails 
from S & P ceunsel verified that there were nO' additionJ:!.1 financ!al audit work papers that would support tht 

, additional hours billed io all the benefit funds after the issuance of the audit reports. (Exh. 71) 

On December 7,2006, subpoenas were issued to both S & P and the Fund Administrator to produce documents 
regarding the issues in the voluntary compliance letter dated May 3, 2005 including, supporting documents for the 
investment analysis services that were charged as accounting assistance, and additional audit work papers that were 
generated as a result of the financial audit charges that were billed after the issuance of the audit reports. However, 
nO' additional documents were produced. (Exh.72) . 

Below are the tables nTI'm~T"I7'nla all the excessive and undocumented billings: 

1) Additional hours of financial audit and secretarial service 
and completien of the financial statements: 

TabJe 4 

billed after the issuance efthe audit reports 



I 2004 + 209.75 224.75 189.35 . 0.00 33.20 
_rT_o_ta_l __ ·_,~_-._-------+--·--------+--------~ ______ ~ __________ ~ __ ~ __ ~ 

Table 5 
In terms of dollar amounts 

nnuity Fund year~ 
~~~~d ._ . ___ _ --

S 4,236.25 
2002 

2003 ~ 
2004 I 

$'9,575.00 
$10,985.00 
$]9,245.00 

Pension Fund 

$ 4,467.51 
$ 1,877.50 

$11,215.00 
$17,647.50 : 

------------

Welfare Fund Vacation Fund 

.. -
$13,882.75 $ 5,130.00 
$ 4,723.75 0.00 
$ 7,915.00 0.00 

$13,866.15 0.00 

----.l I 

The Vacation Fund was merged with the Welfare Fund in Plan year 2001. 

Education Fund I Totals 
I 

$2,068.75 ·$29,785.26 
$ 726.25 $16,902.50 
$1,752.50 $3 J ,867.50 
$3,755.00 $54,513.75 

---- $133,069.0Tl 

2) Below, (lre additional hours offinanciaJ audit and secretarial service charges that were billed after the audit 
report3 and the financial statements were released to Trustees: 

Tabl(: 7 
In terms of dollar amounts 
I 

Year I Annuity Fund Pensi<?n Fund I Welfare Fund iEdu~-~tion Fund Totals 
Billed 
2001 $ 192.50 $ 600.00 $ 157.50 $ 52.50 $ 1,002.50 
2002 $ 2,263.75 $2,423.75 $3,071.25 I $ 726.25 $ 8,485.00 
2003 $ 190.00 $ 220.00 $ 280.00 $ 160.00 $ 850.00 
200,! $2,218.75 $4.331.25 $5,950.00 $2,396.25 . $14,896.25 
Total $25,233.75 

3) are the hours of financial audit that were billed the S & P auditors that were not involved in 
the audit engagements/fieldwork: the audits. Most of the were bil1ed before the actual start 

Table 8 
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Table 9 
In terms of dollar amounts 

Year I Annuity Fund WeI fare Fund 
0.00 

~ ___ +-_~6_9_0_.0_0~ ____ ~ __ -+ ____ $_J~,0_10 __ ._00-r __________ +-_________ -+~~~~ 
i-_._-+-___ $2,167.50 $2,515.00 

2004 $3,897.50 $4,912.50 $8,172.50 
Total $35,871.25 

The ahove spreadsheets detail all Dfthe undocumented and excessive billings. 'fhc spreadsheets do not include 
a reasonable number of hours (summarized in Table 10, below) that one would expect to be biDed after the 
issllance of the audit reports. These hours, although undocumented, were deemed as necessary additional post audit 
work and are therefore legitimate billings. (Exhs. 84 & 85) 

Table 10 

Number undv<:umented financial audit work hours billed allowed for post-fie!9 work 

i Year i AnnlLity Fund ! PeJlsion Fund /Wdfare Fund I Vacation ! Education Fund -: Totals I 
!. ~~~e1d+_~23])-~---i----40Ts---~-~})O----~-·-;:1~~ --.t---- l9.Of:"- _.+--.- ~,7I~O- ~ 
H:*;1-='-I~Jx=:t=u ~-~: ---T=--=~r;-~(l---~:r:~--~j;r~=t~--=w :1- ii\05~,1 
: *!~ l=~-~~:§jL--=±-_ -~'~,9~_-=r~_~36:C~·· T---~O~==f=- II j=~=r~~~~EFJ 
Also included, as ex.amples, are the invoices paid by the Funds. Attached to the invoices are ~he "D(;tail V/ork in 
Process Report" supporting documents that were prepared by S & P. It contains the names of thealldito'i~ and 
other statTthat hilled the Funds for their services, the number of hours charged, the rate and the type of service 
provided. The code 001 and 091 (audit of financial statements and secretari::ll services), are being cited on the 
billings. (Exhs. 84 & 85) 
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l.eport of Investigation U.S. DEP ARTMENT OF LABOR 
Employee Benefits Security Administration 

This document is the property of the Employee Benefits Security Administration.l 
Its contents are not to be disclosed to unauthorized ersons. 

SUbject: 
Local Union 12 Asbestos Workers Annuity and Welfare Funds File Nos; 30-99939 &. 30-099940 
25-19 43 rd Avenue 
Long Island Ci~', NY 11101 

EINIPN: 13-6101711/011 
11-6302784/501 

m. BACKGROUND 

The Annuity Fund had five hundred tweJve (512) participants with account balances as of December 31,2000. 
Allocation of the investment earnings was done at each valuation date as required by the Plan Document. (Exh. 90, 
page 7) The valuation date is normally the date the financial audit is completed and investment earnings or loss is 
determined. Prior to June 26, 2001, when the Annuity Fund became self-directed, it was administered by the Fund 
Trustees through Reynolds Securitles, an investment consultant. 

In August 2000, New York Life became the record keeper and financia1 custodian of the Annuity Fund. By September 
2000, the Annuity Fund assets were transferred from the BankofNew York to New York Life. When the assets were 
'"allsferred, the Annuity Fund Trustees did not provide New York Life with the total participants' accounts balance . 

.)n January 8, 2002, the }..1)'RO received a letter from Albert Wassell, the Fund administrator, advising the 1'-I'l.'RO that 
the Fund Trustees have discovered discrepancies in several areas that involved the former Fund administrator andlor the 
fonner Fund accountant. (Exh. 91) On May 15,2002, the Fund Trustees filed a civil complaint against Robert 
Weinstein, the former Fund auditor, and Jerome Market the former Fundadrninistrator. The complaint alleged that these 
individuals participated in a scheme to defraud the Funds of several hundreds of thousands of dollars and that the yearly 

. investment earnings were misal10.:ated. (Exh. 92) 

On May 24,2002, the NYRO received a letter from Funds' counsel, Colleran, O'Hara & Mills) advising the J\T).'RO of 
the status of the complaint. Copies of the special projects that were perlonned by Fund accountant Schultheis & 

which resulted in the discovery of certain discrepancies, were also enclosed. 

The cornpl:amt was settled on November 2002 in which the defendants Weinstein and Market 
The Funds lnunecllateJ 

..... vL'uun:. claim settlement was received in :::'eT:JteInDI~ 

On November 7, the J\TY"RO received a letter dated November 1, 2005 from . His 
letter listed severa1 issues the correctness of the allocations of his investment and insurance settlement 
'n.,.,,,...,..,, ...... ~,, from the civil filed the former Fund administrator and Fund accountant. The 
NYRO was not aware of the facts the allocation of the investment for 2000 to November 7, 
2005. 



1. The Annuity Fund Trustees used a portion of the Annuity Fund's 2000 investment earnings as part of 
the $1,555,604.77 employer contribution transmittal dated October 19, 2001 in violation of ERlSA 
Section 404(a)(1)(A) (li), (B) and CD), 406(a)(1)(D) and 406(b)(1) and (2). 

The investigation disclosed that the Annuity Fund earned investment earnings of $374,768 for the period from 
September 1, 2000 through December 31,2000 under New York Life, the new Annuity Fund custodian. The earnings 
were placed by New York Life into a suspense account (a frozen account) awaiting instructions from the Fund 
administrator on how to allocate it to participants. (Exh. 97) The second page of Ex bib it 97 shows that these earnings 
were recorded by New York Life in a separate account from the Annuity Fund's trust account balance of ~ 
$47,931,470.14 as of June 20, 2001. Also, this page shows that the Annuity Fund earned $1,323,527.21 which 
represents earnings made from January 1, 2001 through June 20, 2001. 

On June 19,2001, the Annuity Fund's assets with New York Life were $47,931,470.14. If the $374,768 investment 
earnings for 2000 is added in, the total is $48,306,238.14. (Exh. 97) Also, the Annuity Fund has additional cash 
accounts v.,rjth other financial institutions. As of June 20,200 1, the total pa1iicipant accounts balance is $46,607,942.91. 
Below is a summary: 

Annuity Fund's Total Account Balance with New York Life as compared to Total Participants' Account 

As of June ')0 1001 - ,-
' .. ' f"'\ 'r\' 

Account Balance \vith 
New York Life $ 47,931,470.14 
Total Participants 
Account Balance $ 46,607,942.91 
Difference - this 

\ 

represents the 
investment earnings as 
of June 20, 2001 $ 1,323,527.21 

Table A 

As of June 30, 2001, assetsheld for investment with New York Life were $52,155,047.26, which included participant 
loan receivable of$3,821,498.19. New York Life receives Plan loan repayments from participants which are subtracted 
from participant loan baJances. Also, New York Life receives Plan income (interest payments) on these loans from 
participants. (Exh. 97B, Also see miscellaneous at the end of this report) 

On September 26,2001, the Fund administrator instructed New York Life to use the unallocated earnings 0[$374,768 
(which was now $381,099.30 due to interest while sitting in suspense account), as part of the $1,555,604.77 
pnon I ,,'UP'f' contribution transmittal dated October 19, 200 1. the Fund administrator withdrew 

from the Fund's Fleet National Bank account, number ,and wired this money to 
New York Life. Account number· ' was the Fund's bank account that was 
deEagrled to transmit employer contribution money. 

instructions of the New York Life transferred 
£l.""LJ'dLU!e I to the Fund's Core Trust Account to combine 

contributions transmittal dated October 19, 200 1. 
A review. of a seJected number fund statements show 

was credited with an Fund contribution that was received 
from their .... N","'","",'" Below is a table that illustrates the above: 
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Participants 

Annuity Fund Contribution Remittance 

Date I Amount of 
\ Employer 

Contributions as 
shown on the 

remittance report 
(See Exh. 98) 

--------------4-----------+-------------
10119/2001 
10/1912001 

I 10/19/2001 
TableB 

I Amount of I 
I Employer 

Contributions J 
entered into 

their individual. 
account (See 
Exh. 102 ) 

~ 
On September 29, 2006, Annuity Fund Trustees provided the NYRO with an explanation regarding the allocation of 
$1,871,978.00, the 2000 plan year investment earnings. The thirteen page letter signed by Annuity Fund counsel 
Co 11 eran, 0 'Hara & Mills LLP was not supported by any documentation. (Exh. 103) The letter stated that the 2000 plan 
year investment earnings were allocated on August 30, 2004. The NYRO requested supporting documentation on 
November 3,2006, and as a result, a letter with documentation, signed by Thelen Reid & Priest LLP, counsel to Fund 
accountant Schultheis & Panettieri, was received. The documentation incl uded infonnation reJ ating.to the $374,768 
investment earnings with New York Life from September 1,2000 through December 31,2000. (Exh. 104, appendix 2, 

page 2) 

On November 6, 2006, the investigator, via email, inquired from Thelen Reid & Priest LLP, whether the investment 
earnings were allocated on August 30,2004. On November 8,2006, Thelen Reid &' Priest LLP responded by stating the 
following: " The earnings of $3 74,768, for the period from September through December 2000, was included in the 
Q,871,978 allocable earnings for the year 2000, and accordingly, was part of the interest reallocation that occurred on 

.ugust 30,2004." (Exh. 105) 

rn his March 16, 2007 intenriew, James Heinzman, managing partner of Schultheis & Panetticri, stated that the 
$374,768 investment earnings were part of the employer contribution that was made on October 19,2001. (Exh.l06) 
This was because, during that time, some of the employer contribution money that was received was used to pay fund 
expenses. He further stated that during that period, there was not enough money to cover Annuity Fund expenses. 
Additionally, he explained that if the $381,099.30 investment earnings were allocated in 2001, the Annuity Fund's cash 
balance would not be the same as the total participants' account balance and therefore, the A.nnuity Fund would be 
underfunded. (Exh. 106) , 

In his March 29, 2007 interview, Albert Wassell, the Funds administrator, stated that the Annuity Fund Trustees made 
the decision not to allocate the $381,099.30 investment until the Fund accounts were at the 
advice of Schultheis & Panettieri. He also stated that the were allocated within the settlement 30, 

when the money received from the settlement was reconciled. 

Tne NYRO an explanation from the Fund administrator as to why the $381,099.30 was used as an 
contributions on October 200 1. He stated that the money was used to pay 

accrued administrative expenses. To further explain it, he the statement: "There is a 
""'1"1"\("""',,,""'" m which was started when New York Life became the Fund custodian and record in 

that whenever the Fund needs money to pay administrative expenses, New York Life issues a check 
Fund and this money is then Fund Fleet Bank account. This 

account is then use to pay administrative expenses." 



Annuity Fund counsel Denis Engel, from Colleran, O'Hara & Mills LLP, provided a detailed explanation as to the use 
If the £381,099.30 investment earnings. He stated that the $381,099.30 was used as an "offset" of the employer 
~ontributions transmitted on October 19,2001. He explained that by using these earnings, a two-step procedure was 

avoided, the employer contribution remitted into the .Annuity Fund's New York L1fe account and then the money 
forwarded into the Annuity Fund checking account for the payment of administrative expenses. (Exh. 108) 

On April 5,2007, James Heinzman provided a written expJanation concerning the use of the $381,099.30 earnings 
as an "offset" to the emp10yer contribution. (Exh. 109) The explanation showed that the above earnings were 
sitting in the "frozen" Stable Value Option account and then was transferred to the Fund's Core Fund account as part of 
the employer contributions that were transmitted on October 19,2001. In his interview on August 17,2007, the Fund 
administrator stated that the $381,099.30 investment earnings were allocated on October 19,200 1. (Exh. 110) In his 
September 24,2007 interview, James Heinzman stated that the $381,099.30 was allocated on August 30,2004. 
(Exh. 111) Below is a sUl111TIa1}': 

Transfer of 2001 contributions 

Employer contribution Money withdravm from Employer 
money withdrawn from New York Life's Stable contribution 
Fleet Bank Acct. No. Value Account (frozen) transmitted to New 

'wired to York Life on October 
New York Life 19,2001 
51,174,505.00 $381~099.00 51.555.604.00 

Table C 

In his November 8, 2006 response, James Heinzman stated that the allocation occurred on August 30, 2004. On the 
contTIrry, his written statement dated April 5, 2007 indicates that the allocation took place on October 19, 2001. James 
Heinzman considered the "offset" of the £381,099.30 earnings against the total employer contributions transmitted as an 
ill allocation of the yearly earnings. However, in his interview on September 24, 2007, James Heinzman stated that the 
.lIoeation of the earnings occurred on August 30,2004. (Exh. 111) 

In his March 29, 2007 interview, Fund administrator Albert \Vassell indicated that the 2000 investment earnings were 
allocated on August 30,2004. On the contrary, in his interview on August 17,2007, Albert Wassell stated that the 
al1ocation took place on October 19, .200 1, since it appears that he considered the "offset" OIl October 19, 200 1, the 
allocation of the 2000 investment earnings. 

According to Albert 'VITassell in his interview on March 29,2007, the procedure for the payment of administrative 
expenses with New York Life was first utilized on September 27, 2001. On this date, Fund custodian New York Life 
issued check number 342617 for $250,000, which was payable to the .Annuity Fund. The record shows that 
this check was deposited into Fleet Bank account number" on October 3,2001. Fleet Bank 
account numbe', J was a account used to receive contribution money and money for the 

Fund ex.penses. On the same was transferred .from Fleet Bank account number 
~ to Fleet Bank account number ' Fleet Bank account number. . I was a 

account which was used to transmit contribution money. This account did not actually receive the 
contribution money. contribution money would be transferred from account number . 

to this account. Review of a select number Detail Fund Statements revealed that 
administrative fees were to each 2001. A check for was 
issued New York Life to pay administrative fees. shows that since. 2001, 
this has been utilized the Fund to pay administrative expenses. This is illustrateD 
below: 



Date Check Amount of Amount of Amount of Amount of 
Number check issued to share of share of share of 

pay for administrative administrative administrative 
administrative expenses expenses I eXDenses 
expenses charged to .' . charged to I ?h;"'ged to' 

I -

09/27/2001 34?617 5;25000000 . I 635.96 j 265.60 195228 
06/07/2002 414058 120.000.00 333.58 154.60 945.35 
08/26/2002 435375 60,000.00 171.40 83.39 ! 492.51 
12/31/2002 489977 175,000.00 I 475.89 242.55 1377.40 
06/02/2003 537114 120,000.00 I 339.48 170.94 I 916.94 
09/04/2003 567920 60,000.00 176.52 89.12 453.67 
04113/2004 644858 60.00000 188.20 93.07 458.19 
0711312004 I 681208 115000 00 355.57 181.53 I 867.63 

. 10/21/2004 723444 66.000.00 205.69 105.85 I 496.01 

Table D 

Accrued expenses are expenses that the Annuity Fund incurred but has not paid yet. There is no proof that the Annuity 
Fund paid accrued expenses totaling $381 >099.00 by the end of 200 1. Review of the audit work papers, which were 
certified by Schultheis & Panettjeri, showed that the Annuity Fund had accrued expenses totaling $73,155.00 as of 
December 31, 2001. However, these expenses were not yet paid by the end of 2001. (Exh. 117) In order for these 
expenses to be at least considered part of the $381,000 purported accrued administrative expenses, it had to have been 
paid by the end of December 31,2001. The accrued expenses in 2000 were $110,324.00. By June 27, 2001, $91,988.75 
of these accrued expenses was paid. (Exh. 118) There are no other financial facts in the Annuity Fund's records to 
indicate that there were additiona1 accrued expenses. As reflected on Table A and supported by Exhibit 97, as of June 
20,2001, the Annuity Fund had investment earnings totaling $1)23~527.21. With these investment earnings, the 

rments for the year 2000 accrued expenses totaling £91,988.75, which were paid by June 27,2001, would not have 
.llted in any kind of a cash shortfall. 

1 ne NYRO requested copies of invoices and checks to support the claim that there were accrued expenses that were 
incurred and paid by the end of 2001. TIrree emails and a subpoena were sent with no response. (Exh.119) Below is the 
Jist: 

.:. Email dated April 4, 2007 

.:. Email dated May 22,2007 
••• Subpoena dated June 29, 2007 
.:. Email dated August 7, 2007 

The statement made by Fund administrator Albert Wassell to justify the use of the $381,099 investment earnings as 
of the October 200 1 contribution remittance order to avoid the for the 

the facts .......... ".,.,.,.f''''rt 
the" offset" 

to participants were 

The statements made Albert \VasselJ and James Heinz:r:nan investment ear.mnl~S 
were aJlocated indicate two dates. The way the allocation was and the purpose of the 
allocation was not recorded in the Board of Trustees minutes. This was the fact that Albert Wassell 
indicated that this was done at the advice of Fund auditor Schultheis & Panettieri. 



In his March 16, 2007 interview, James Heinzman indicated tha11f the $381,099.30 investment earnings would have 
been a11ocated, the Annuity Fund would have been under funded hecause the Fund asset balance would have been less 
than the total participants' account balance. Yet, as of September 30, 2001, the Annuity Fund's total asset balance with 
New York Life was $49,916,081.77. (Exh. 120) Total participants' account balance, as of December 31,2000, was 
$46,686,166.00. If you add the October 19,200 J employer contribution of $1,555,604.77, then the total would be 
$48,241,770.77. Table E below illustrates that as of October 19,2001, the Annuity Fund's asset balance was 
$1,674,311.09 over the projected participants' total account balance. Table F shows that the Fund had enough cash to 
pay for any expenses that needed to be paid by the end of 200 1. (Exh. 121) 

As of October 19,2001 

I Annuity Fund's Asset $ 49,916,081. 77 (Exh. 120) I 
Balance as of 9/30/200 1 with 
New York Life 

P 
~ 1C 

.".,.,t Account $46,686,166.00 (Exh. 127) 
Balance as of 12/3112000 
Plus Employer Contribution $ 1,555,604.77 (Exh. 98) 
transmi tted 1011912001 I 

Total Projected Participants $48,241,770.77 
Account BaJance as of 
10119/2001 
This represents the amount $ 1,674,311.00 
of Annuity Fund assets over 
the total Partjcipants 
Account Balance as of 
10/19/2001 

TableE 

Note: The Annuity Fund has Other cash accounts beside New York Benefit Life as listed below in Table F. 

Annuity Fund 1s Cash Accounts 
For the month of October 2001 

Financial Institution Cash value of the accounts 
Fleet Bank Account No. 

- ,as of $541,122.81 
10116/2001 

Fleet Bank Account No. , , as of $1,358,307.99 
10/312001 (See Note 1 & Note 2) 

r:ltiR~nk balance per statement from 9/27/2001 $ 57. ,78 
to 1012412001 

Bank of New York Cash Reserve Fund interest $1 ·01,997.00 
bearing cash account with a market value as of 

12/3112001 (See Note 3) 
Toral Cash Accounts (See Note 4) $3,358)60.58 

Table F 

Note # 1 - On 10/3/2001, aer)OSl.tea into this account. The source of this money, was the check 
issued to the Fund to pay for administrative expenses. 

6 



Note # 2 - On 10/1912001, $1,174,505.47 was withdrawn from the $1,358,307.99 and transmitt~ as part of the 
employer contribution totaling $1,555,604.77. 

Note # 3 - The £1,401,997.00 represent the total balance as of ] 2/311200 1. Actual balance as of 10/19/2001 is 
not available; however, it should be close to this amount. 

Note # 4 - All the cash accounts above are available to the Annuity Fund on demand as reflected in the exhibits. 

(Exh. 121) Copi es of statements from banks. 

The explanations presented by Albert Vlassell and James Heinzman to justify the use of the investment earnings as an 
"offset" to the employer contribution transmittal dated October 19, 2001, are neither supported by the financial data 
reflected in the Fund's records nor identifiable by any transaction or document. Thus, the investment earnings were 
used as part of the $1,555,604.00 employer contribution transmittal dated October 19, 2001. As illustrated by Table C 
and Exhibits 98, 99,100,101 and 102, the $381,099.30 investment earnings of the Annuity Fund, for the period from 
September 1,2000 through December 31,2000, was added to the $1,174,505.00 employer contribution money to 
transmit $1,555,604.00 employer contributions to New York Life. During this time period, the Annuity Fund received a 
total of$1,500,757.70 in employer contributions from contributing employers as detailed by Table G below. (EAb. 
159) James Heinzman stated in his September 24, 2007 interview that he was aware of the use of the £381 ,099.30 
investment earnings as an "offset" to the employer conrribution that was made and determined that this was not a 
prohibited transaction. (Ex:h. 111) 

The table belov,.1 shows that the J\.nnuity Fund's Fleet National Bank account numbel ~ l, 'l, received the 
following employer contribution deposits from January 18, 2001 through July 19,2001: (Exh. 159) 

01118/2001 
01130/2001 
02/0512001 
02/08/2001 
02/02/2001 137,891.16 

83,53 .20 
03113/2001 203.75 
03/23/2001 
04/04/2001 
040/4/2001 
0411112001 

07119/2001 
Total D osits S 1.500,757.70 
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3elow is a summary of the investment earnings and lost earnings due participants as of August 3, 2001: 

Investment Earnings as of October 19,2001 
Lost Earnings Due from October 20, 2001 up to 
September 30,2007 

$381,099.30 

$381.002.24 
$762,101.54 Total Arnount Due 

2. The Annuity Fund Trustees failed to allocate the year 2000 investment earnings to participants in 
violation ofERlSA Sections 404(a)(1)(A)(U)) (B) and (D), 406(a)(1)(D) and 406(b)(1) and (2). 

The investigation revealed that the .A.rmuity Fund Trustees did not allocate the year 2000 Annuity Fund investment 
earnings. According to the audited financial statements dated August 2, 2001, no earnings were allocated for the year 
ended December 31, 2000 and the "Net Assets available for Benefits" were $49,497,552.00. (Em. 122, page 11) The 
Plan doc~ent requires that the allocation of investment earnings or loss for the year be determined on the valuation date, 
which is normally the date the financial audit is completed. (Exh. 90) 

According to the financiaJ statements as of December 31, 2000, the investment earnings were $2,058,657.00 as 
summarized below: 

Total Investment Income 
Less: Investment Expenses 

Administrative Expenses 
Investment Earnings for 2000 

$2,576,493 
($ 181,325) 
($ 336.511) 
52,058,657 (Exh. 122, page 3) 

""l'ote: The .A..nnuity Fund Interest Allocation ,A.nalysis special project comp1eted on September 28, 2001 showed that for 
Jan year 2000, the investment earnings were $1,871,978. (Exh. 129) This was accomplish~d by not including the interest 
IDled by the Fund from participant loans totaling $186,679 as investment income. According to the sPecial project, total 

investment income was, $2,389,814 minus expenses of$517,836, equaling $1,871,978. If the interest earned from 
participant loans was added, total investment income of $2,576,493 would agree with the audited financial statements as of 
December 31,2000. (Exh. 122)J 

During the course ofthe investigation it was disclosed that in year 2000, the Trustees decided that the Annuity Fund should 
become self-directed. During this time, the Annuity Fund was administered by the Annuity Fund Trustees through 
Reynolds Securities. To convert the Annuity Fund to a self-directed plan, the assets were transferred from the Bank of 
New York to a new financial custodian, New York effective September 1, 2000, prior to the the 
fonner Fund administrator Jerome Market moved $5,499,998.98 from the Bank of New York to Fleet National 
Account No. ~ from 2000 until at the instruction of Jerome Market and 
Thomas Securities to the Bank of New a series of wire transfer transactions occurred from the 
Bank of New York to Fleet National Bank. Table H beloVl' and Exhibit details all the wire transactions that took 

before 1,2000: 

Date V'lire No. Amount 

01/07/2000 5068 500,000.00 
01107/2000 4733 500,000.00 
01/14/2000 2636 500,000,00 
01/14/2000 3851 500,000.00 
03/21/2000 3849 
03/21/2000 3819 250,000.00 
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03/21/2000 3869 250,000.00 
03/21/2000 3677 250,000.00 
06/09/2000 2256 250,000.00 
06/09/2000 2162 250,000.00 
06/09/2000 2163 250,000.00 
06/09/2000 2263 250,000.00 
08/16/2000 4532 333,333.00 
08/18/2000 4723 166,666.00 
08/16/2000 4491 333,333.00 
08/1.8/2000 4832 166,666.00 
08/16/2000 4569 333,333.00 
08/18/2000 4844 166,666.00 
Total $5,499,997.00 

TableR 

The investigation revealed that the June 15, 2000 Board of Trustees meeting minutes included a discussion regarding the 
differences in the Annuity Fund's invesnnent returns as reported by the Fund accountant and Fund investment advisor. 
The minutes indicated that the Trustees discussed proposals that had been received from two auditing ftrms who were hired 
to identify the reason for the discrepancy. However, review of the minutes does not indicate where the information on the 
discrepancy was obtained and who discovered the discrepancy. (Exh. 124) Minutes of the Board of Trustees meeting dated 
October 18, 2000 showed that the auditing fmn Marcum & Kleigman was hired to review the reported discrepancy. The 
minutes also noted that Robert V\reinstein, the Funds' auditor, was not present. In December 2000, Fund administrator 
Jerome Market retired and was replaced by Albert V\7assell. 

On June 15, 2001, Fund administrator Albert Wassell issued letters to aU participants infonning them of their balance in 
the Annuity Fund as of December 31, 2000. The letter stated that their account balance does not include the interest earned 
for the year 2000. Attached to the letter was a statement showing the total employer contributions the participant received 
or the year 2000. (Exh. 125) 

rne minutes of the Annuity Fund's Board of Trustees meeting dated June 21,2001 disclosed that the services of Fund 
accountant Marcum & Kleigman were terminated. This was because Marcum & KJeigman did not perform all the services 
that they were supposed to and the work that they did perfonn was incomplete or unsatisfactory. The minutes also 
indicated that Schultheis & Panettieri was hired as the new Fund accountant. Schultheis & Panettieri was already engaged 
by all ofthe Local 12 funds as payroll auditor. The minutes also revealed that Vincent Panettieri, of Schultheis & 
Panettieri, reported that he had given New York Life, for the purpose of going live with self-directed accOl.mts, the Annuity 
Fund individual account balances as of December 31,2000. During this·meeting, both James Heinzman and Vincent 
Panettieri were present. This was the first meeting that had occurred since Schultheis & Panenieri became the Fund 
accountant. 126) Review of the data shows that New York Life received the indjvi dual account December 31, 2000 
balances on June 6, 2001. The data also showed that the total participants' account balance was $46,629,504.07. A 
....... J\J,v."" ... '-'v aej)w;tment was later included to make the total $46,686,166.00. 

The revealed that the financial audit for the Fund for which was pertorrned 
Schultheis & was on August 2,2001. There were no amended financial statements or Form 5500 
..... "', ..... "' .. "'f'i after the date of the report. Review of the notes to the financial disclosed that the earnings for the year 
ended December 31, 2000 were not allocated. financial statements, page note 8) The Fund's Net 
Assets Available for as of December 31, was which includes ofloan 
receivables. The audit work papers of Schultheis & l:'a!1etlt1er1, 
James Heinzman, certified that as of December 1, both the total Fund 
asset balance (in the Core was 7. The audit work papers show that which 
represents the contributions for 2000, was 'wired to New York Life. The bank records show that this money was 
wired on June 19, 2001 from Fleet National Bank Account No. . i. as of December 31,2000, the 



Fund had a total cash balance of $1,495,131,00 a.mongst three accou..nts a..nd ]oa..n receivables of $2,756,494.00 (the 
inancial statement amount) or $3,807,621.70 (the New York Life Amount). Tables Land N below wil1 provide a more 

detailed explanation. 

The investigation revealed that during the audits, the Net Assets Available for Benefits, as of December 31, 1999, was 
$51,304,495.00. (Exh. 122, also see note below) Consequently, if there was a shortfal1, where total plan assets were $1.9 
million less than the total of the participants' account balances (claimed as the result of the Annuity Fund theft), it was not 
reported for the period ending December 31, 1999. The audit shows that by the end of December 31,2000, Net .A..ssets 
Available for Benefits were $49,497,552.00 and total participant account balances were $46,696,166.00. The total 
participants' account balance of £46,696,166.00 is below the December 31, 1999 net asset amount 0£$S1 ,304,495.00 and 
the December 31, 2000 net asset amount of $49,497,552.00. As il1ustrated on Table 0 below, the subsequent financial 
audits penormed from 2001 to 2005, did not claim that there was a shortfall of £ 1.9 million and this information was never 
incorporated into any of these audits. 

[Note: Exhibit 149 and the Fonn 5500 and financiaJ statements for 1999 indicate that Net Assets were $50,775,924.00. 
However, the Net Asset amount was changed to £51,304,495.00, due to the conversion from the cash basis of accounting to 
the accrual basis of accounting. Net Assets increased by 5;528,571.00. Schultheis & Panettieri auditors made this change 
in accounting method. (Exh. 122)J 

In note 12 on page 12 of the audit report completed August 2, 2001, it states the following, "The Trustees are currently 
investigating several transactions that occurred between 1996 and 1999 whose autbenticity and appropriateness are 
uncertain. Some of these transactions may have been fraudulent As the investigation is not complete and the 
outcome is uncertain, no provision has been made to the financial statements as of December 31,2000 and 1999 
relating to such contingencies. Accordingly, no disclosnre had been made on the Annuity Fund's Form 5500 for the 
year ended December 31,2000." (Exh. 122) 

The investigation revealed that a special project called the "Annuity Fund Interest Allocation 'Analysis" was performed by 
.5chultheis and Panettieri to determine any discrepancies. It was completed on September 28, 2001 and showed that from 
1990 through 1999, investment earnings were misallocated by former Fooq administrator Jerome Market. Review of the 
special project report indicated that it did not contain any documentarion proving the misallocations. (Exb. 129) The 
investigation revealed that after this special project was completed, a Board ofTru~tees meeting was held ~m October 19, 
2001. Review of the meeting minutes showed that there were no discussions regarding the results of the special project or 
the Annuity Fund shortfall. (Exh. 130) On March 26, 2006, the J\TYRO requested James Heinzman to provide the source 
documents that showed the misa11ocation of the investment earnings. (Exh. 188) However, James Heinzman did not 
provide this information. 

On January 29,2002, Fund administrator Albert \Vassell mailed letters to participants infornring them ofthe results of the 
upon procedures performed by Schultheis & Panettieri auditors. This letter did state that there were discrepancies 

n"',lfP'11P'T there was no mention of a shortfall. 

The revealed that the Fund Trustees did not infonn the ....... ".,.,f" ...... .,T'tt~ 

NYRO interviewed three 'n"'~'T''''''!"I''''nT al1 stated that the shortfall was 

Fund 
account balances, 

cornplleted, each n~V"t11"1"n~'n+ 
"",,,..,.,,,,,,ct,,," shortfa1l discovered in 

was not disclosed to him. 

shortfall. The 

'In a Jetter from Fund administrator Albert 'Wassell dated 6, the Pall1Clpams were informed that on 
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'2004, a general meeting was to be held to expJain the allocation of the settlement payments ~md investment earnings for 
~ooo. The letter also stated that the participants will be offered an opportunity to review their individuaJized Annuity Fund 
statement upon receipt and a meeting could be scheduled with the Fund administrator to discuss the statement. (El:h. 135) 
During that meeting, the special project, "Litigation and Re-Allocation Analysis", was presented to participants. (Exh. 136) 
James Heinzman, of Schultheis & Panettieri, attended the meeting and gave a presentation to the membership about this 
project. Then he offered to meet with participants to discuss their statements. The individualized Annuity Fund statements 
were created by Schultheis & Panettieri auditors when they conducted the special project mentioned above. (Exh. 137) 

Annuity Fund participant "met with James Heinzman at the Fund office. Despjte all the activities related 
to this special project, James Heinzman did not disclose this to Nl.'RO investigators in his interview dated November 10, 
2004, (Exh. 138) During the review of the Annuity Fund invoices regarding the payments for the special project, the 
J\TYRO did not find any work product (hard copy document) corresponding to these paid invoices. The l'\TYRO Voluntary 
Compliance Letter dated May 3, 2005, disallowed these payments. (Exh. 141, Issue 7) In their response to the Voluntary 
CompI iance Letter dated October 21, 2005, Schultheis & Panettieri disclosed that this special project was in fact perfonned 
and provided suppomng documentation regarding the project. (Exh. 136) 

After the litigation was settled, the individualized Annuity Fund statements of the participants were not generated by record 
keeper New York Life, but rather by Schultheis & Panettieri and were mailed to participants by the Arumit)' Fund office. 
Review of these statements showed that, with the exception of the bottom line amount that was allocated to the 
participant's (the addition/<deduction» individual account balance, all the financial data reflected in these statements was 
not incorporated into the participants' account database with New York Life. In other words, these purported Annuity 
Fund statements were created outside of the participants' account statements database and has no effect or bearing on the 
participants' accounts. The bottom line amount for each participant on the Annuity Fund statement is identical to the 
amount each participant later received when the fidelity bond, fiduciary bond and defendant settlement monles were 
received and allocated on August 30,2004. 

')n August 17,2004, Fund administrator Albert \Vassell informed the participants that the distribution of monies recovered 
and the account rebalancing will take place on or before August 30, 2004. The letter added that this v.;11 be reflected 
In their account statement after September 1, 2004. The letter never mentioned that there was a shortfall. (Exh. 139) On 
August 30, 2004, the Fund administrator allocated the settlement payments totaling Sl,314,688.87 to participants. (Exh .. 
140) Re\~ew ofa number of participant accounts show that on August 30, 2004, each participant received an alJo::ation 
amount that was identical to the bottom line amount shoVi'Tl on the special project .Annuity Fund statement that was created 
by Schultheis & Panettieri. (Exhs. 102 & 115) (Also, See Voluntary Compliance Letter Dated May 3) 2005 - Exh. 

141) 

The Litigation and Re-Allocation _Analysis special project (Litigation Special Project) purportedly resolved the discrepancy 
identified in the Annuity Fund Interest Allocation Analysis special project, that is, to show that as of December 31,2000, 
there was not enough Annuity Fund Net Assets to allocate the investment eamiugs for plan year 2000. Re,~ew of this 

shows that it was to allocate the share of each settlement monies received from the fideHty 
bond and individual settlements. This was the result of the civil case the fraudulent acts that were 

......... ,-tf"l'.,..,.,~.t1 by the former Fund administrator and Fund accountant. The also allocated 
the investment for plan year 2000. since this project was purposely to carryou! the purpose of 
the Fund Interest A110:ation Analysis, the shortfall was deducted from the participants' investment earnings for 

year 2000. The calcula60n was the 2000 investment minus the shortfall due to the misallocation 
the net addition Ideduction to accounts. The total of al1 the net additions to the accounts 

was identical to the total settlement monies received and allocated to on 2004. 

Tables and J, below, show how the and Re-Allocation reduced the invesrment for 2000 for 
Fund from £1 to $1 because his account had been overstated 

$16,909.46 from 1993 1999. The same.,..,rl"\" .. r1:,,'l'"<> to all The $18,292.05 investment 
Schroeder were his ,.., .... ,.""',,,FI", Fund's investment "'ULUUO';,w. 



1999 
Purported net loss after 
combining misallocations 
that took place from 1993 -
1999 

Table I 

F dP un articlpant. . 
Investment earnings as of 
2000 
Minus - misallocation 

I (Loss) from 1993 to 1999 
Net investment c;;(1J IWlg.s 

after deduction of 
misallocation 1993-1999 
FJdelitylf'heft proceeds 
Allocation of refunded 

1 administrative fees ! 
Net addition(deductlon) to 
individual's account 
balance 

TableJ 

8,674.63 

$ (16,909.46) 

$ 18)82.05 

(16,909.46) 

1,372.59 

2,819.07 
1,681.82 

S5,S73.48 

Table K below shows the "Allocable Income" from 1990 through 2000. The net result reduced the Net Assets Available 
for Benefits amount, which was reflected in the special the non-allocation of plan year 2000 

The data on this table is undocumented and is not reflected on the audited financial statements or in 
assets amount vvith New York Life. In other this data outside of the Fund's 



1997 328,000 

1998 I (601.000) 
1999 1,166,000 

Over Allocation (3,997,000) 

2000 Investment Earnings 1,872,000 

Shortfall = (2,125,000) 
The actual amount of the 

shortfall claimed was 
$1,900,309.00 as per 
September 29,2006 

I response (Exh. 103) 
Table K 

New York Life is the record keeper of the Annuity Fund besides being the custodian. The financial data shown on 
Tables I and J above was never entered into the data base of the custodian. As illustrated on the participant's daily 
activity statement, the August 30, 2004 settlement allocation amount is identical to the "Net Addition (Deduction) to 
Individual's Account Balance" shown on Table J. (Exhs. 102 & 115) The financial data reflected on the above tables 
were never incorporated into the participant's data base with the custodian. 

On November 7, 2005, the NVRO received a letter from Annuity Fund participant compJaining that he 
did not receive the correct amount of his investment earnings for 2000 and his share of the settlement monies on August 30, 
2004. (Exh. 96) On April 28, 2006, . was interviewed at the NYRO in which he reiterated his complaint. 
(Exh.142) 

Review of this speciaJ proj ect that Schultheis and Panettieri performed revealed that the $1,871,978 investment earnings for 
plan year 2000 was combined with the purported shortfall that occurred from 1990 through 1999. According to the 
Annuity Fund Trustees' response dated September 29,2006, the end result was there was not enough money to allocate the 
investment earnings. (Exh. 1 03) Re,~ew of the individual participant account statements created by Schultheis and 
Panettieri auditors revealed that whatever investment earnings the participants' earned in 2000, were reduced by the 
shortfall of 1990 through 1999. According to James Heinzman of Schultheis and Panettieri, since the shortfall was . 
incorporated into this special project, the allocation of the settlement money would equal the allocation of the investment 
earnings for plan year 2000. James Heinzman indicated to the NYRO that there was a shortfall. (Exh. 103B) 

According to the response by Fund counsel, Colleran, O'Hara & Mills, dated September 29,2006, they claimed that there 
was a shortfall in Annuity Fund assets totaling approximately $1,900,309. (Exh. 103) Fund counsel claimed that the total 
amount of Annuity Fund assets on hand as of December 31, 1999, was materially Jess than the total amounts reflected by 
adding up all of the individual accounts for that year. The undocumented response also claimed that the $1,871,978 
investment of the Fund for 2000, \vas needed to fully fund the shortfall and enabled the Fund 
Trustees to move forward 'with the transltion to the directed account with New York Life while 
""",,";,.,-,0- any reduction in the individual accounts. 

Below is a summary Fund" s assets, .. ",,...,,,,,,,,,1-01, .. ,,. to the total T'l~rt-ll'1''''''''''''''' 

account balances as of December 31 , 2000. The summary below is ...... .,..,..,......."t.,r! to show two calculati ons both of whl ch 
indicate that the amount of assets exceeds the total account balances as 31, 2000: 



Loan Receivable Amount Loan Receivable Amount 
according to Schultheis & according to New York Life's 
Panettieri audited krmual Trust Reporting Package as 
financial statement as of of 12/3112000 and the audit work 
12/3112000 (Note 1) papers certified by Schultheis & 

Panettieri auditors. (Note 2) 

Participants Loan Receivables $ 2,756,494.00 $ 3,807,62 .70 
(Note 1 & Note 2) 

I 
Total Annuity Fund's Net $49,497,552.00 $50,548,680.00 (inc1udes above 
Assets Available For Benefits (includes above receivable) 
based on the audited financial receivable) 
statements as of 12/3112000 
Minus - Total Participants' $46,686,166.00 $46,686,166.00 
Account Balances as of 
12/3 1/2000 (Note 3) 
Amount of assets in excess over $ 2,811,386.00 

I 
$ 3,862,514.00 

the total participants' account 
baJances as of 12/3 112000 

Table L 

Note 1: Audited financial statements show that the total partidpants' loan receivable differs from that of the 
trust statement of New York Life. The audit work papers, although, annotated by Schultheis and 
Panettieri auditors, do not show any adjusting entries made to make the totals between the audited 
fmancial statements and the trust statement of New York Life reconcile. (Exhs. 143 & 144) In other 
words, the audit work paper, that has the initial of James Heinzman, shows that the loan receivable was 
$3,807,621.70. However, without any explanation, James Heinzman entered $2,756,494.00 as the 
loan receivable in the financial statements. 

Note 2: On Apri119, 2007 and May 22, 2007, the Nl'RO sent emails to the Annuity Fund Trustees requesting 
an explanation as to the discrepancies between the yearly loan receivable amounts. As of this date, the 
Annuity Fund Trustees have not provided a written response. (Exh. 145) 

Note 3: Participants' total account baJances that were provided to New York Life by Schultheis & Panettieri 
auditors on behalf of the Annuity Fund Trustees and do not include any of the 2000 investment 
earnings. (Exhs. 124 & 127) 

The summary above shows that as of December 31, if loan receivables are Fund net assets 
exceed the total account balances. The total Fund net assets as of December 31,2000, '''''''r'lhf1'nn 

the above two are the cumulative or aggregate amounts of all the total asset amounts ofthe .,.....,..,.,..",;,""'" 
years. In other the total net assets of in 2000, was the cumulative total of all total assets from 
December 31, 1990 through December 3 1, 2000. 

Based on the civil con1pu:um 
money due to fraud from 1997 
occurred from1993 1999. 
",,,u.au.LA in the misaUo:::ations 

assets of the Fund from 1993 

the former Fund administrator and Fund accountant, the 
1999. The that misallocations of the investment 

in year 2000, total Fund net assets, as of December 31, 2000, were at least 
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receivables are included. To arrive at this amount, the money lost due to fraud by the former Fund administrator and 
:;und accountant and the purported shortfalls that occurred from 1993 through 1999, were already taken into account in 
this amount. To prove this point, during the audit of the Annuity Fund foq:,lan year 2000, which was completed by 
August 2,2001, there was no shortfal1 reported, although note 12 to the financial statements does indicate that the 
Fund's auditors were still conducting an investigation.(See page 10, above and Exh. 122, note 12, on page 10). The 
audit report, financial statements and the audit work papers, all certified by Schultheis & Panettieri auditors, did not 
show any infonnation to indicate that there was a shortfall. (Exh. 146) The Board of Trustees meeting minutes, that 
took place immediately after the completion of the financial audit on August 2, 2001, do not include any discussion of 
any kind regarding a shortfall of Annuity Fund assets compared to total pa,.--ticipants' account balances. (Exh. 130) 

The amount, $49,497,552.00, represents the Annuity Fund's Net Assets Available for Benefits as of December 31,2000. 
Total participants' account balances as of December 31, 2000 were $46,686,166.00. (Exh. 127) This figure does not 
include the earnings for year 2000. These figures suggest that there was no shortfall on December 31, 2000 and as a result, 
the al1ocation of the investment eamings for 2000 could have been done shortly after the completion of the financial audit 
on August 2,2001. 

However, the special project "Annuity Fund Interest Allocation .Analysis" focuses on Net Assets Available for Distribution, 
as opposed to Net Assets Available for Benefits, and shows that as of December 31, 2000, the Annulty Fund's Net Assets 
A vailable for Distribution were only $54,892 greater than total participants' account balances. (Exh. 129, page 2, last 
paragraph) Tne; project's "Analysis of Participant Accounts to Net Assets" presentation shows that as of December 31, 
1999, the Annuity Fund's net assets contain a shortfall of$1,900,309.00. (Ern. 129\ page 6) Also, page 6 shows that the 
$1,900,309.00 shortfall is then deducted from the combined $1,871,978 investment earnings of the Annuit)r Fund for 2000 
and the "Other Adjustments" account amount of $83~223.00, to get the result 0[$54,892.00. As the result of this process, 
the Annuity Fund's net assets, as of December 31,2000, were only $54,892 greater than total participants' account 
balances according to the special project. The discrepancy between the Net Assets Available for Benefits and Net Assets 
A vailable for Distribution is the $2,756,494 in loans receivables which are a Plan asset, but not yet in the Plan's 
possession. 

During his phone interview on September 24,2007, James Heinzman was asked by the J\TYRO whether the Annuity Fund's 
net assets were materiallyless than participants' account balances ending December 31,2000. James Heinzman stated the 
following: "Page 11, footnote 9, in the notes to the Annuity Fund's financial statements for year ending December 31, 2000 
will answer that question." Also, he stated that Schultheis & Panettieri's response dated October 21,2005 indicated that 
the speciaJ project dated September 28, 200J caned "Annuity Fund Interest Allocation Analysis 1990 through 2000", 
showed that the net assets were only $54,892.00 gfeater than the participants accounts. (Exh. 111) 

Revi ew of this special project shows that the purported amount of the A.nnuity Fund's Net Assets Available for BenefIts 
was $46,741,058.00, which is only $54:892.00 greater than the participants' account balance. (Exh. 129, page 6) Below, 
is a summary to illustrate how this special project created an artificial financial condition that resulted in the justification of 
not allocating the Annuity Fund's investment for 2000: 

Financial audit of the Fund' s year 2000 fInancial statements ~V'Uf-",""',"''''' 
€I Planffrust documents state that an allocation must be done after a which is done after the 

completion of financiaJ audits. Financial statements and audit work papers disclosed no Annuity Fund 
shortfall. 

c Trustees decided not to allocate the investment earnmlgs. 
The Fund Interest Allocation , which was cmTIPlet(;d ~eptember 

T"lllf'n,....,-tP'/1 shortfall of $1 
2001, 

Fund's net assets, as reflected in the audited financial statements T\pri""'T'1'TlP/1 

and the that which resulted in the of the 

15 



purported shortfall and justification for the non-allocation of the 2000 investment earnings: 

I I 
As the resuit of the financial audits: I According to the ~ecial project: 

Net Assets Available For $49,497,552.00 $46,741,058.00 (Exh. 129, pg. 6) 
Distribution as of December 31, 
2000 
Minus - Total Participant's $46,686,166.00 $46,686,166.00 
Account Balance as of December 
31,2000 
Difference $ 2,811,386.00 $ 54,892.00 

Table M 

. The purported $46,741,058.00 Net Assets Available for Distribution was not supported by any financial documentation 
like bank statements, statements from the financial custodian, etc. Review of all the financial documentation used to 
support the unqualified opinion of the auditors on whether the financial statements present fairly in all material respects the 
net assets available for benefits, shows that the amount in question was S49,497,552.00, which amount includes Joan 
receivables. (Exh. 122) The special project's conclusion is that the Annuity Fund's Net Assets Available for Distribution, 
as of December 31,2000, was $46,741,058.00, does not have financial data to support the claim and is the basis for the 
Trustees' contention that there were not enough net assets to allocate the 2000 investment earnings. 

Below, is a table comparing the AnnUl!),' Fund's actual assets as reflected by statements from the financial custodian and 
financial institutions that hold the plan assets, minus liabilities and the ~'assurned" amount as of December 31) 2000. 
(Exh.147) 

Actual plan assets as of 12/31/2000, Net Assets according to the special 
based on financial statements from project dated September 28,2001. 
custodian and account holders. 

Fleet National Bank account No. S 1,112,175.00 

1 
r (Note 1) 

Fleet National Bank account No. 315,899.00 

I --- - J 

Cltibank i 67,057.00 I 
New York Life - trust account 48~287,657.53 (includes loan 
(Note 2) receivables) 

Total assets $49~ 781~ 788. 70 
Minus - llabilities as shown on 210,544.00 
the audited financial statements 

1 Net Assets as of 12/3112000 
I 

$46 ll,05R.OO 

(Note 3) 
Minus Total p; IJcJmmt~ 

I 
46:686,166.00 46,686,166.00 

Account Balance 

- Amount in Excess of 

I 
S 

I 
$ 

TotalFAI. Accounts 
J 

I 

I 
TableN 

Note 1: As illustrated assets from the Bank of New York was transferred to this 
2001 from the former Fund custodian. H & Exh. 
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Note 2: Plan assets held for invesnnent, which includes £3,807,621.70 in loan receivables, with New York Life 
were $48,287,657.53, which exceeds the $46,686,166.00 total participants' accounts by $1,601,492.53. 

Note 3: As stated on page 2 of the special project dated September 28, 2001, Net Assets Available for Distribution, 
as of December 31, 2000, was $54·,892.00 greater than total participant accounts, resulting in (total 

participant accounts of $46,686, J 66 plus $54,892.00 equaling $46,741,058.00), 

The table above, supported by the financial statements from the Fund custodian and other account holders, shows that by 
the end of December 31,2000, actual Fund assets (including receivables), was not the $54,892.00 cited in the "special 
project". Fund assets by themselves With New York Life were $1,601,492.53 over total .participants' account balances. 
The claim that as of December 31, 2000, Net Assets A vaiJable for Distribution was only $54,892 greater than account 
balances, cannot be supported by documents (i .e. financial statements from banks and financial custodian). There is no 
data in the financial statements that relates to this amount. The NYRO sent three emails to the Fund administrator (April 4, 
2007, April 19,2007 & May 22, 2007), requesting the Fund administrator to provide the NYRO \vith the breakdown of the 
Fund's assets as of Decernber 31, 2000. (Exh. 148) No response \vas provided. 

The purported misallocations of yearly earnings from 1990 through 1999 are not supported by documents to prove that the 
misallocations had occurred (page 4 and 5). Further, the investigation disclosed that the purported Net Assets Available for 
Benefits as of December 31, 2000, ($54,892.00 plus $46,686,166;00 equaling $46,741,058.00, the total participants' 
account balance), was never used in the preparation of the financial statements starting in 2001 and beyond. This assumed 
Net Assets Available fOT Benefits amount was purposely used solely to project an artificial shortfall of£1,900,309.00 for 
plan year ending December 31,2000. As reflected in the financial statements as of December 31, 2001, this amount was 
not used and the artificial shortfall was never part of the fmancial preparation process. When the settlement was received 
in 2004, it was added to Total Assets of the Fund, thereby increasing the Net Assets Available for Benefits (highlighted in 
Exh. 149, note 4, below). No reconciliation occurred in 1004 between participants' accounts and the Net Assets Available 
for Benefits. The reconciliation took place earlier at the completion of the financial audit in August 2, 200]. (Ell. 122, 
"'age 11, note 9) Also, participants' accounts were reconciled to net assets available for benefits as of December 31, 200 1 

shown on audit report dated March 11,2002. (Exh. 158, page 12, note 6) 

.eview of the audit work papers and fmancial statements prepared during the audits show that the auditors appeared to 
have performed audit procedures similar to AlCPA Audit and Accounting Guide for Employee Benefit Plans. (Em. 146B) 
This included the audit procedure to conclude whether the total amount in participant accounts reconcile with the total Net 
Assets Available for Benefits. (Ex.h. 122 and 158) However, the 2000 fmancial statements stated that, "No earnings were 
allocated for the year ended December 31,2000." (Exh. 122, note S) 

Below is a summary: 

$46:686,166.00 - Total participants account balance as of 12/3111000 (not including allocation of 2000 

1-'IlI""I"Inr-tp'rl amount account balance as of 12/3112000 
~".,.-nI',,-r"r1 Net Assets as of December 31, 2000. 



(Note 1) 

Table 0 
(See Exhs. 76, 149 & 189, prepared Form 5500~s and financial statements from 1999 through 2005) 

Note 1: The $49,497,552.00 Net Asset amount as ofJanuary 1,2001, would not have been used in the preparation 
of the financial statements ending on December 31, 2001, if the purported shortfall was valid. 

Note 2: As reflected in the 'notes to the financial statements for 2002, page 14, the settlement of$3 75,456.00 
received v,'as added as "Other income" (page 3, highlighted) thereby increasing the Fund's total assets. 

Note 3: $51,521,00 was received and added as "Other Income" in 2003, thereby increasing the Fund's total assets. 

Note 4: As reflected in the notes to the fmancial statements for 2004, page 14, note #11, the settlement of 
$90J ,000.00 that was received was added as "Other Income" (page 3, highlighted) thereby increasing the 
Fund's total assets. 

,The investigation revealed that during the financia1 audlt of plan year 2000, S:hultheis & Panettieri auditors used the 
"Schultheis & Panettieri Employee Benefit Plan Audit Planning Check1ist". 150) A section of this audit plan has a 
checklist which includes the following question, "If the plan is a defined contribution plan, is there an unreconciJed 
difference between net assets available for benefits per the trustee or custodian records and the pJan's recordsT' The 
auditor in charge checked "NO" in response to this question. The audit pla..'1' s checklist responses, which were recorded by 
Schultheis & Panettieri auditors, show that there was noinfonnation to indicate that there was a shortfall. At the 
conclusion of the review was to this Fund assets 

Schultheis & Panettieri the Fund assets exceeded the 
1 

ill 

account balance of .V-r'J.LlUU. 

James Heinzman dated :::'e1)telmber 

the 



Total I 51,902,843.13 

Minus - Total Participants' Account Balances as of (46,686,166.00) 

December 3 1, 2000 

Difference I 5,21_6,677.13 
Total Liabilities for 2001 as per financial statements (1 
(Exh.I5S) 
Difference Between Total Assets And Total $5,115,925.13 
Participants' Account Balances, as of August 31, 
2001. minus liabilities for the whole year 2001 

Table P 

The special project "Annuity Fund Interest Allocation .Analysis" was completed on September 28,2001. It showed that as 
of December 31,2000, the Annuity Fund's Net Assets Available for Distribution were $46,741,058.00 (£46,686,166.00 
plus $54,892.00). Below is a table showing the Annuity Fund's actual financial condit jon as of September 30, 2001, 
immediately after the completion of the special project: (Exh. 152) 

A fS so eptem b o 2001 er 3 , 
Assets Held for Investment \'lith New $49,916,081.77 
York Benefit Life (Exh. 152) 
Fleet NatlOnal Bank Account No. 294,875.92 

I 
Fleet National Bank Account No. 

j 
1,108,307.99 

"-

Total 51.319.265.68 
Total Participants' Account BaJances as (46,686,166.00) 
of December 3 1, 2000 
Difference 4,633~099.68 

Total Liabilities for 2001 as per financial 

I 
(100,752.00) 

statements (Exh. 158) 
Difference Between Total Assets with $4 ~53 2,34 7 .68 
Total Participants' Account Balances 
as of August 31, 2001 minus liabilities 
for the whole year 2001 

Table Q 

(Also, See Financial Statements As Of December 31, 2001 - Em. 158, page 2) 

The Fund's Net Assets Available for Benefits balance was never below total participants' account balances 
as reflected on Tables L, P and Tne financial information that these tables includes financial facts as 
shown in the statements from financial institutions and the Fund's audited financial statements. From December 31,2000 

the Fund's "Net Assets Available for Benefits" \\·'as between 1,386 to 
over the Tota1 Participants' Account Balance of$46,686,166.00. The financial facts show that the shortfall claimed by the 

Fund Trustees does not have any financial support. The a1location of the plan year 2000 of 
1,978.00, should have been done in 2001. is a listing of all the amounts of Net Assets over the total 

account balance for the time where the allocation should have been which was 
sununarized on all fOUI tables above. As illustrated there was not an instance that the 

Fund v:.'aS in an underfunded condition: 
Table L - as of 11/31/2000 on audited financial sta'terrlents 
Table N as of li2000 (based on statements) 
Table p .. as of8:'31/2001 
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1,386.00 
$2,886,078.00 
:£5,1 ,00 



Table Q - as of 9/30/200 1 £4,532,348.00 

Wassell and James Heinzman were interviewed August 17, 2007 and September 24,2007, respectively. They were 
.ked why the investment earnings for 2000 were not allocated when there were several millions sitting in other plan 

accounts with other banks when the 2000 financial audit was completed in August 2001. They both stated that these 
monies were already designated as employer contributions (Exhs. 110 & 111) Review of the records show that by the 
end of Decernber 31,2000, Fleet Bank Account Nc., received employer contribution deposits totaling 
$3,749,665. Also, from January through August of 2000, Annuity Fund money totaling $5,499,998.98 was transferred 
from the Bank of New York, the former Fund custodian, to the Fleet Bank account. Details of the money transfers are 
summarized on Table H above. In his September 24,2007 interview, James Heinzman stated that he was not aware of 
these transfers. In other words, during the 2001 audit of the Annuity Fund for plan year 2000, his auditing procedures 
failed to identify these transfers. (Exh. 111) 

On April 5, 2007, James Heinzman's provided the }"TYRO a \'vritten response, which was forwarded by Schultheis & 
Panettieri counsel Thelen Reid & Priest LLP, regarding the use of $3 81,099.30 investment earnings as an "offset" to the 
employer contribution transmittal dated October 19, 2001. (Exh. 109) In his response, he also included an additional 
explanation of his claim that as of December 31,2000, the remaining .A..nnuity Fund's Net Assets Available for 
Distribution~ was only $54,892.00. This corresponds to the results of the special project called "Annuity Fund Interest 
Allocation Analysis" dated September 28, 2001 and Table M summary. (Exh. 129 pages 2 and 6) According to James 
Heinzman's written response, the $2,561,898.00 monies that were transferred on June 19,2001 from Fleet National Bank 
Account No. 9427-741968 to New York Life were made to fund or augment the Annuity Fund's plan assets with New 
York Life. (Em. 109) According to James Heinzman's spreadsheet that was attached, by deducting the $2,561,898.00 
from the Annuity Fund's bank account, the remaining Net Assets Available for Distribution was reduced to $54,892.00. 
Also, James Heinzman included into play, the 2001 employer contributions of $1 ,555,604.00, of which only $1,174,505 
was actual1y contributed as employer contributions. The inclusion of the 2001 financial data on this spreadsheet does not 
appropriately represent the Annuity Fund's financlal condition as of December 31, 2000. With the spreadsheet showing 
the $54,892.00 amount remaining as Net Assets as of December 3], 2000, the non-alJocation of the 2000 investment 

'TIings of $1 ,871 ,978 appears to be compJeteJy legitimate . 

.!view of the transactions that occurred in the Fleet National Bank account show that the $3,749,665 employer 
contribution deposits received by this account are contributions for 2000. Therefore, this money is a plan asset as of 
December 31,2000. The $2,561,898.00 that vvas transferred to New York Life on June 19,2001, was part of the 
$3~ 749,665. Also, the 2000 contributions are co-mingled with Annuity Fund money that was transferred from Fund 
custodian Bank of New York to Fleet Bank in 2000. (See Table H) According to James Heinzman 1 s statement dated 
September 24,2007, he was not aware that in 2000, $5,499,997.00 of .Annuity Fund money was transferred to the Fleet 
Bank account. (Exh. 123) James Heinzman's spreadsheet was designed to attempt to show that the use of the $381,099.30 
investment earnings was an "offset" and not a vi olation of ERISA, since there was not enough net assets available for 
benefits as of December 31,2000. Likevvise, the spreadsheet was designed to show that the amount $54,892, was the Net 
Assets Available for Benefits as of December 31,2000. The June 2001 transfer of $2,561,898.00 was to show 
that these were contributions for 2000 that were needed to cover balances as of December 31,2000. 

this do not have are not be actual 
Fund trust statements and James Heinzman's ovvn audit work papers as of December 2000. is a 
summary to show the factuaJ financial status of the ,898.00 monies that were transferred on June 19,2001 from 
Fleet National Bank Account No. "to Fund custodian New York Life: 

2000 Fund monies received- transferred from fonner custodian 
2000 - Received monies from CitiBank Account no. 
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$ 700,000.00 



2000 - Received employer contribution deposits (Exhs. 180-182) 
November 2000 - Transferred to New York Life 
2001 (Jan) - Rece1ved deposit of 2000 contributions (Exh. 182) 
Jan. 18,2001 to June 8, 2001 - Received employer contributions for 2001 
June 19, 2001 - Transferred to Ne\-y York Life (Exh. 153) 

$ 3,563,360.00 
$ 1,000,000.00 
$ 186,304.80 
$ 1,276,885.00 (Exh. 159) 
$ 2,561,898.00 

[Subsequently, on October 19,2001, Fleet National Bank Account No. _ '\ transmitted employer 
contributions for 2001 to New York Life totaling $1,555,604 ($1,174,505.47 plus the $381,099.30 investment 
earnings for 1000) (See Table C), the first employer contribution made in 2001. This transmittal was 
accomplished by first transferring monies from Fleet National Bank Account No. ~ to Fleet 
National Bank Account No. ~ I.J 

The series of transactions above show that the $2,561,898.00 monies were a combination of employer contributions for 
2000, Annuity Fund assets that were transferred into this account in 2000 from the former Fund custodian, and the 
£700,000 Annuity Fund asset money that was originally a Certificate of Deposit that matured in 2000. (Exh. 154) The 
Certificate of Deposit amount was originally $612,860.69 that was deposited into a Citibank Annuity Fund account that 
had an account balance of$178,339 as of December 31, 1999. (Exhs. 155 & 156) On March 14, '2000, $700,000 was 
transferred to Fleet National Bank Account No. _ - The bank statement that contains this transaction, has 
served as a Schultheis and Panettieri audit work paper. Also, on the bank statement are the initials of James Heinzman, as 
he was the first auditor to look at the statement. Audit procedures would have required the auditor to then trace where this 
money went. The bank statement of Fleet Bank shows that on March 14,2000, $700,000 was deposited into this account. 
(Exh.157) 

Tables L, N, 0, P and Q above have financial facts which are supported by statements from the Annuity Fund custodian 
and the banks. The audited financial statements for plan year 2000, which were completed on August 2,2001, and the 
audit work papers supporting them, were all prepared by Schultheis & Panettieri auditors and do not relate to the 
$54,892.00. Subsequent financial statements from 2001 up to 2005, do not incorporate this amount into the process. 
<;ee Table 0) 

Nhen the allo:::ation of the settlement was done on August 30,2004, the Annuity Fund Trustees considered this allocation 
as the allocation of the investment earnings for plan year 2000. As reflected on both the Annuity Fund's financial 
statements and the participants' data base with New York Life, the receipts and subsequent allocation of the settlement 
monies are separate transactions and hence, have their own audit trails. These transactions created their own financial 
result in the Annuity Fund's financial statements and the participants' account database with New York Life. (Exhs. 102, 
115 & 149) On the other hand, the purported aUocation of the investment earnings for plan year 2000 on August 30,2004, 
did not cause a transaction event or actiVIty, and has no audit trail to follow. The purported shortfall to justify the non­
allocation of earnings in August 2001, has no materia1 fact and does not relate to any financial information in the Annuity 
Fund's financial statements from 1999 through 2005. (Table 0 & Exh. 149) Also, this purported shortfall was not 
reflected in the participants' data base with New York Life, the lvmuity Fund's record and custodian. As a matter of 

the Fund account balance as of December 31, 2000, by Vincent Panettieri back in June 
2001 to the Fund was used as the initial account balance. Since there has been no transaction 

...... 1-' ........ " .... shortfall and to account in order to reflect the shortfall 1rH,nnr,,,,, , 

\\Then the settlement money was allocated to each on August 30, 2004, a caned 
Contribution" was entered into each participant's account stltement. 

3. Fund Trustees used Fund assets to monies that were 
Fund Custodian New York Life in violation of ERISA Sections 

and 406(b)(1) and 
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'"'"he investigation revealed that Fund administrator Albert Wassell used monies from Annuity Fund accounts to augment 
'mployer contribution transmittals of contractors that were controlled by the employer trustees, The process was done by 
J.epositing Annuity Fund assets into tv:.'o Fleet National Bank accounts that also held employer contribution monies, As 
first mentioned in this report, Annuity Fund money totaling from the former financial 
custodian to Fleet National Bank account number ;;- August 2000, From January 
2001 through February 2002, this bank account received a total contributions from 
contributing employers, (Exhs. 159, 160 & 161) From August 6,2002, monies from this 
account were transferred to Fleet National Bank account number _ l (Exh. 162) Before this account was closed, 
two employer contribution transmittals for $1,174,505.47 and $1,835,918.64 (totaling $3,010,424.11), and £355,2]4.94 
were transferred to an Annuity Fund Citibank account. On May 1, 2002, money from this Citibank account augmented an 
employer contribution transmittal. As lllustrated in Tables U and R below, a total of $3,365,639.05, from the two bank 
accounts with Fleet National Bank, were used to transmit employer contributions. Both Fleet National Bank accounts were 
closed on June 3, 2002. Below, is a listing of the money transfers from Fleet Bank Account Number / to Fleet 
Bank Account Nurnbe; , 

08/29/200 I I $400,000 
09117/200 I I 381-,--000 
10103/2001 I 250.000 
11/09/2001 I 700,000 
12112/2001 I 600.000 
01114/2002 I 475,000 
02/06/2002 I 175,000 

Total I $2,981,000 

Before Fleet Bank Account Number \ was closed, £230,615.21 was transferred to Fleet Bank AccOl.mt Number 
~ on March 6,2002. (Exh. 163) Before this account \\.'as closed, check number 2012 for $355,214.94 was 

ssued on March 8,2002. (Exh. 164) TIlls check was deposited into Citibank Account Number - . (Exh.165) This 
;itibank account had an account balance of$90,199.31 before the deposit 0[$355,214.94. On April 18, 2002, deposits of 

$306,099.80 and $437,763.56 (totaling $734,863.36) were deposlted into this account. The money carne from 
the Local 12 \Vdfare Fund which were employer contributions that were supposed to have been deposited into the Annuity 
Fund. (Exh. 166) 

The $355,214.94, £306,099.80 and $437,763.56 were then made part of the $1,000,000.00 and $90,333.69 that were 
transferred on April 25, 2002 from this account to Citibank Account Number l. (Exh. 167) On May 1,2002, an 
employer contribution transmittal of $ 1,199,828.59 was made. This money came from Citibank Account Number 1. 

168) Below, is Table U which shows the use of Annuity Fund assets to augment employer contribution tnmsmlt!:als: 

Fleet Bank Account No. ~ 

- for 
Conuibutions dated 10119/.2001 

Total money withdra\Vn from two 
Fleet National Bank Accounts & 

the ':WOO investment ean11TIl!S used 
as contribution 

transmi r-..a1 s 

s; 1, 

Total r.mnlover Contribution 
Fleet National Bank 

Account No. . ] from 
200 1 until foph,.., ,<;l'nl 2002 

£3,093.655.47 



Contributions dated 1118/2002* 
(Exh.168B) 
*FIeet Bank Account No. _ $280,313.87 

I for Employer 
Contributions dated 1/25/2002'" 

I (Exh. 168B) 
Monies transferred from Fleet $355,2]4.94 
Account No. 'S to 

I Citibank Account that was used 
as part of Employer 
Contribution transmittals of 
$1,199,828.59 dated 5/1/2002 
(Exh.168) 
Total momes used from two $3,365,639.05 
Fleet National Bank accounts 
for Employer Contribution 
transmittals 10119/2001, 
1/28/2002 and 51112002 
Plus - Investment Earnings for $381,099.30 
2000 used as an "offset" for 
Employer Contributions dated 
10119/2001 (Exh. 100) 

, Total of monies used as $3,746,738.35 
employer contributions 
Minus - Actual monies 

I 
($3,093,655.4 7) 

I received from employers 
Total Fund Assets used to $653,mn.88 

I augment employer 
contribution transmittals 

Table U 
* Both transmittals were transjen-ed in one rransmittal dated 112812002 totaling $1,835,918.64. 

The summary belo,,-' shows how the $355,214.94, which was taken from Fleet National Bank Account No. ~, 

was used to augment the $1,199,828.59 employer contribution transmittals dated May 1, 2002. This money was withdra'ND 
from an account which contained .Annuity Fund monies totaling $5',499,997.00. The monies in this account came from a 
money transfer from the former custodian, as detailed in Table B above, and $700,000 from a matured Annuity Fund 
Certificate of Deposit. (Exh. 154) As illustrated in Table only £3,093.655.47 was received as actual employer 
contribution money in this account, however, $3,365,639.05 was used in employer contribution transmittals. Annuity Fund 
assets totaling 14.94 augmented the $1,199,828.59 contribution transmittal dated May 1, 2002. 

Date 
3/6.'2002 .. withdrawal 

3/6/2002 .. deposit 

3/8/2002 .. V\~thdrawal 

3/8/2002 .. 

Financial Institution 
Fleet National Bank Account 
No. ,,, 

I 
Fleet National Bank Account 
No. 
Fleet National Bank Account 

199.31 + 



4118/2002 - deposit (Exh. 166) Citibank Account No. 

transmi tted 
as employer contribution~ to 
New York Life 

Ciribank Account Number < ~ , which transmitted $1,199,828.59 in employer contributions, only received indirectly 
$306,099.80 and $437,763.56 (tota1ing $743,863.36) from the Welfare Fund. The difference of$455,965.23, is the 
amount that did not come from employer contributions, however, it was used in an employer contribution transmittal. 

The investigation revealed that for the employer contribution transmittals that were made on October 19, 2001 (Em. 169), 

January 28, 2002 (Exh. 170), and May 1,2002 (Exh. 171), the contractors that were , 
were shown to have remitted a total of $1,006,666.55. (Exhs. 172 - 177) However, review of actual money receivelJ from 
these contractors only shows that $585,1 J 6.71 was re'mitted 178), for a difference of $421,449.84, This amount 
represents money that was not received from these contractors but remitted as employer contributions to the financial 
custodian. Below, Table S explains the above: 

I Contractors ' 

I 

Total amount shown as 
employer contribution 
remittances on 10119/2001, 

Total actual money received Difference 
and deposited into Fleet 
National Bank Account No. 



""""he investigation revealed that the Welfare Fund made three money transfers to the Annuity Fund totaling $1,237,691.50. 
ie transfers occurred on the following dates: (Exh. 179) 

June 6,2001 
November 30,200 1 
January 8, 2002 
Total $1:237,691.50 

In his August 17, 2007 inte-view, Fund administrator Albert Wassell stated that these money transfers were for employer 
contributions allocated to the Annuity Fund and that there was no documentation to properly document these transactions. 
(Exh. 110) EBSA subpoena dated June 29, 2007, required the subinission of all documentation that supports the 
transactions. Fund administrator Albert Wassell appeared in response to the subpoena without the r~uired documentation 
(Exh. 119) Fund Counsel, Colleran, O'Hara and Mills, explained that if the documentation were to be submitted, it w01..).ld 
be a huge project. (Exh. 183) During his September 24,2007 interview, Mr. Heinzman stated the he did not review these 
transfers. (Exh. 110) 

The investigation revealed that these money transfers were not recorded in either the Welfare Fund or Annuity Fund 
financial statements. Review of the Welfare FW1d's financial statements for 2001 and 2002 show that the above money 
transactions were not recorded in the financial statements as funds transferred to the Annuity Fund. Also, there was no 
note to the financial statements to properly account for these transactions. (Exh.184) Review of the Annuity Fund's 
financial statements for 2001 and 2002 show similar situations. These transactions are not reflected in the financial 
statements as funds transferred from the Welfare Fund. The notes to the fmancial statements of the Welfare Fund for plan 
years 2001 and 2002 do not reflect these transactions. (Exh. 158) Without any documented explanation and '.vithout these 
transfers being reflected in the financial statements of both Funds, these money transfers appeared to have been done for a 
non-plan related purpose. During the course of the financial audits of the Funds, the independent auditor did not review 
these transactions. 

eview of the 'Welfare Fund's audit work papers sho",' that the auditors created a spreadsheet called "Asbestos Workers 
Dcal 12 Welfare, Due (to) From Affiliates - Contributions December 31,2001. (Exh. 185) This audit work paper shows 

that all emp10yer contributions were supposed to have been received by the Vi dfare Fund and then properly disbursed to 
the other applicable Funds. However, as reflected in Exhibits 159 and 160, the auditor's work papers show that 
$2,642,503.14 in employer contributions were directly received by the Annuity Fund. (Exh. 186) Also, the review shows 
that the other Funds directly received employer contributions. (Exh. 187) (Documents In The Exhibits Are 
Representative Samples Of Deposits For Each Of The Funds) 

As stated on the audit work paper, the Welfare Fund has a system in place to record the receipts of an employer 
contributions received and all disbursements allocating contributions to the other Funds. the receipts of all the 
employer contributions and subsequent disbursements to the other Funds, were not reflected in the Welfare Fund's 
financial statements. Without the proper of these and the fact that contributions were 
received the there is no indication thatthese transfers were for Fund related purposes. 

Miscellaneous 
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1. Asset. Anything that is owned and has money value. 

(Source: Barron's Accounting, Fifth Edition, page 421) 

2. Net Assets Available for Benefits. The difference between a plan's assets and its liabilities. For purposes of this 
definition, a plan's liabilities do not include participants' accumulated plan benefits. 

(Source: AlCPA Audit and Accounting Guide, Employee Benefit Plans, page 480) 

As of August 2000, New York Life became the custodian of the Annuity Fund's assets including the participant 
loan receivable account. Also, starting in August 2000, participants could directly apply for loans against their 
account balance \\~th the custodian. By June 200 1, the participant loan receivable asset account started to generate 
income in the form of interest charged against participants loans. When a participant borrows money against his or 
her account balance, the amount of the Joan is a receipt to the Plan, or an increase in the participant loan 
receivable asset account. VVhen a participant repays the loan, there isa decrease in the participant Joan receivable 
asset account and added to the participants account balance. (See Exh. 97B) 
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On February 12, 2009, Assistant Inspector General (AIG) Asa Cunningham and I 
interviewed Robert Goldberg at the Employee Benefits Security Administration 
(EBSA), New York Regional Office (RO), United States Department of Labor (DOL), 
33 Whitehall Street, Suite 1200, New York, New York. Prior to the interview, AIG 
Cunningham and I identified ourselves and obtained the following personal 
information: 

Name: 
Home 
Address: 

Home Telephone: 
Work Telephone: 
EOD Date: 
Title: 
Years in 
Current Position: 

Robert C. Goldberg 

Mr. Goldberg was given a Garity warning at the onset of the interview, which he read and 
signed, agreeing to answer questions in this investigation. Mr. Goldberg was questioned 

responsibilities as a supervisory 
,"' .... t","' ..... t-,." .. 1_ILJlcU-L New 
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Mr. Goldberg advised that his supervisor, Jeffery Gaynor, Deputy Director, EBSA, New York 
RO, DOL wanted to have a meeting to review Mr. Castillo's investigative issues in the 
Asbestos Workers Local 12 Funds investigation prior to the meeting with the Asbestos 
Workers Local 12 Union. This meeting was attended by Mr. Goldberg, Deputy Director 
Gaynor, Mr. Castillo and Robert Trejillo (another EBSA investigator, who was assisting Mr. 
Castillo with the investigation). It should be noted that Mr. Trejillo transferred to Chicago, 
Illinois sometime in at the end of 2005 or 2006 and is now working for a company in the 
private sector. After reviewing the files that Mr. Castillo had brought to the meeting, Mr. 
Goldberg indicated that Deputy Director Gaynor was unclear as if any violations actually 
existed for some of the issues identified by Mr. Castillo. Mr. Goldberg stated that Mr. Castillo 
became upset during this meeting and stated that Deputy Director Gaynor and Mr. Goldberg 
did not understand the issued because they had trouble understanding his English. 
According to Mr. Goldberg, Deputy Director Gaynor then made the comment that it was a 
good thing the Asbestos Workers Local 12 Union agreed to the issues because he doubted if 
any violations existed. 

Mr. Goldberg described three meetings known as settlement meetings that Mr. Castillo had 
arraigned with the Asbestos Workers Local 12 Union members. Settlement meetings, as 
described by Mr. Goldberg, are scheduled after a Voluntary Compliance (VC) letter is sent to 
the union informing them of the various civil violations and issues identified by the EBSA 
investigator during the course of an investigation. 

In regards to the first meeting, which was held shortly after Mr. Goldberg became Mr. 
Castillo's acting supervisor, Mr. Goldberg stated the following: 

• He was told by Mr. Castillo that the Asbestos Workers Local 12 trustees had 
with in the investigation. 

a 

o 
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o Denis Engel, Esq., counsel for the Asbestos Workers Local 12 Union, Colleran, 
O'Hara and Mills, L.L.P, 1225 Franklin Avenue, Suite 450, Garden City, New 
York, 11530, 516/248-5757. 

o Sherwin Kaplan, Esq. Thelen Reid & Priest, LLP, 701 Eighth NW, 
Washington, 202/508-4218. 

e He felt unprepared at the meeting because Mr. Castillo had provided him with 
very little information about the case. 

While he was giving his opening remarks and reviewing the issues identified by 
Mr. Castillo, he was interrupted by Mr. Engle who advised him that the 
I\..:>I..Jvv'lV..:> Workers 12 Union did not agree with any Mr. Castillo's 
issues. 

® Mr. Castillo offered no comment to Mr. Engle's statements during the meeting. 

• Each time an issue was argued by the representatives of the Asbestos Workers 
Local 12 Union, Mr. Castillo failed to respond or argue his findings. 

He concluded the meeting by requesting that the Asbestos Workers Local 12 
Union provide additional information regarding the investigative issues in this 
case prior to the next meeting. 
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• Mr. Castillo again failed to respond to Mr. Engle's allegations. 

il Each time he attempts to discuss a specific issue, Mr. Engle disagrees with 
him. 

When he asked Mr. Castillo for his input Mr. Castillo made the statement that 
"whatever the accounting firm says is going to be a lie." 

Mr. Kaplan directed his attention to Mr. Castillo and asked him if he was calling 
his clients liars and criminals, to which Mr. Castillo responded "if the shoe fits," 
implying that they were. 

ended the meeting by again requesting the Asbestos Workers Local 12 
Union to provide additional documentation supporting their arguments against 
the issues identified in the investigation. 

Mr. Goldberg believed ,that around December 2005, a third settlement meeting was 
scheduled to further clarify the facts disputed by the Asbestos Workers Local 12 Union. Sara 
Pifofsky, Esq., Thelen Reid & Priest, LLP, 701 Eighth Street, NW, Washington, DC, 202/508-
4218, was present at this meeting in the place of Mr. Kaplan. Mr. Goldberg made the 
following statements regarding this meeting: 

~ While discussing the facts of the investigation, Ms. Pifofsky began to disagree 
with each fact. 
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decision of EBSA management not to pursue these matters with Mr. Castillo at this time due 
to his involvement as a whistleblower. 

During a meeting with Mr. Castillo prior to a fourth meeting with the Workers Local 
12 Union, Mr. Goldberg advised he suggested eliminating one of the accounting issues 
relating to the accounting firm charging the Asbestos Workers Local 12 Union for work 
without complete and proper documentation. Mr. Goldberg indicated he wanted to use this 
as a bargaining tool with the union to reach a'sett/ement with regards to the other issues in 
the investigation. It was at this time, according to Mr. Goldberg, that Mr. Castillo began 
accusing him of giving into and supporting the union instead of the EBSA investigative 
findings. According to Mr. Goldberg, this is common practice when negotiating settlements 
and is fully within the rights of managers to initiate such offers. 

Mr. Goldberg advised that sometime in early 2006, Regional Director Kay suggested briefing 
the Solicitor's Office (SOL), New York Region, DOL on the investigation in an attempt to 
reach an agreement on the various investigative issues. A meeting was then held at 
which was attended by Jennifer Weekley, Attorney, New York Region SOL, Dennis Kade, 
Supervisory Attorney, New York Region SOL, Regional Director Kay, Mr. Castillo and Mr. 
Goldberg. During this meeting, Ms. Weekley and Mr. Kade suggested eliminating some of 
the accounting issues identified in the Asbestos Workers Local 12 fund investigation due to a 
lack of documentation. Mr. Goldberg stated that Mr. Castillo did not object to any of these 
recommendations during this meeting. 

After this meeting, Mr. Goldberg advised Mr. Castillo to prepare a report of interview (ROI) on 
Asbestos Workers 12 fund investigation, which would then submitted to It 

should noted that under 
12 
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Mr. Goldberg revealed that while Mr. Castillo worked to gather additional evidence on the 
Asbestos Workers Local 12 funds investigation, he continued to discuss the investigation 
with the union participants. According to Mr. Goldberg, it is against EBSA policy to discuss 
an investigation with the complainants. Mr. Goldberg advised that Regional Director Kay 
sent Mr. Castillo an e-mail advising him not to contact the union participants to discuss the 
investigation. 

According to Mr. Goldberg, it was at this time that his working relationship with Mr. Castillo 
deteriorated, with each meeting becoming more confrontational. Mr. Castillo increasingly 
accused him of "being on the union's side" and making decisions to benefit the Asbestos 
Workers Local 12 Union. Mr. Goldberg stated Mr. Castillo began threatening him telling him 
to get a lawyer because he was going to "sue" him. Each time Mr. Goldberg would request 
documents from Mr. Castillo relating to the investigation, Mr. Castillo would question his 
request and demand to know what he was going to do with the documents. 

In July 2008, Mr. Goldberg stated that Patricia Rodenhausen, Regional Solicitor of 
Labor (RSOL), New York Region, DOL, asked that Mr. Castillo be banned from further 
meetings at SOL. This request was made due to Mr. Castillo's disruptive nature and 
the various e-mails he has sent accusing individuals from SOL of being involved in a 
cover-up with the Asbestos Workers Local 12 Union. 

Mr. Goldberg pointed out that EBSA has not removed Mr. Castillo from the Asbestos 
Workers Local 12 fund investigation and he continues be informed on the status of 
case meetings and is requested to follow-up on investigative requests from SOL. Mr. 
Goldberg stated that SOL and EBSA has solicited interpretation from other sources to 
clarify some of the complex issues listed in Part II of the Asbestos Workers Local 12 
fund 
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Mr. Goldberg stated that to date, the issues in Part II of the Asbestos Workers Local 12 fund 
investigation have not been resolved and OCA has not made a final determination on their 
interpretation of these issues as they mayor may not apply to civil violations. 

Prior to the conclusion of the interview, Mr. Goldberg was asked about his relationship, if any, 
with Mr. Kaplan, who was identified by Mr. Castillo in his allegations, as a former employee of 
EBSA. Mr. Goldberg replied that Mr. Kaplan had been gone from EBSA for a long time and 
that he never worked with Mr. Kaplan nor socialized with him. Mr. Goldberg added that the 
only recent contact he has had with Mr. Kaplan was during the meetings involving the 
Asbestos Workers Local 12 fund investigation. 

At the conclusion of the interview, Mr. Goldberg was asked to provide a written statement 
regarding the facts discussed during this interview and will swear to this statement at a later 
date. 
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City: Nevi York 

State: New YcJ'rk 

AFFIDAVIT 

Date: l1.ot~ II, ~oo9 

Time: 3:/Jp.~ 

Ro~€.Jr+ G, (Jbt?tJj ,being duly sworn, deposes and states: 
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This written statement is being provided pursuant to a request by the Office of the 
Inspector General regarding the allegation by Investigator Jose Castillo that Employee 
Benefits Security Administration (EBSA) management mishandled the investigation of 
the Local 12 Benefit Funds. 

Myname is Robert Goldberg and my current position is Supervisory Investigator in the 
New York Regional Office of EBSA, which is part of the Department of Labor (the 
Department). Currently, I manage 9 investigators and 1 law intern. As a Supervisory 
Investigator, I participate in the development and implementation of New York Regional 
Office policies and procedures. I provide policy, technical, and procedural guidance to 
the investigators in my group to help them conduct their investigations. 

I became an Acting Supervisory Investigator on Thursday October 6, 2005. At that time, 
I became the manager of Investigator Jose Castillo and supervised Mr. Castillo's cases, 
including his investigation of the Local 12 Benefit Funds (the Funds). 

On Thursday November 3,2005, while I was talking with Deputy Regional Director 
(DRD) Jeffrey Gaynor by the office reception desk, Investigator Castillo came by 
indicated to us that there was going to be meeting with the trustees of the Local 12 
Benefit Funds on Monday morning November 7, 2005 to discuss the issues in the 
Voluntary Compliance Letter that was issued to the Board of Trustees of the Local 12 
Benefit Funds. Investigator Castillo stated that all of the trustees agree with our findings 
and that they just want to discuss the amount for each issue. DRD Gaynor stated that we 
should go over the issues tomorrow just in case they do not agree with all of them. We 
all agreed to meet in the afternoon of Friday November 4, 2005. On Friday afternoon, 
DRD Gaynor, Investigator Castillo, Investigator Trujillo (who helped Investigator 
Castillo on the case) and I met in the 1 i h floor conference room to discuss the issues in 
the Voluntary Compliance Letter. Investigator Castillo brought in loose papers and 
folders to support the issues. DRD Gaynor started reviewing the supporting 
documentation. DRD Gaynor asked Investigator Castillo questions about the issues and 
the supporting documentation provided. DRD Gaynor reviewed the documentation and 
indicated that he did not see that the documentation Investigator Castillo provided 
"'" ... ' ..... ,.,'M-a.rj the that were further the issues 
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of Thelen Reid Brown Raysman Steiner LLP (counsel for Schultheis and Panettieri) 
arrive to attend the meeting. I asked Denis Engel whether this was a settlement 
conference to discuss the final amounts owed on the issues because the Fund trustees 
agree with of the Mr. indicated to me that the trustees with all 
of the I knew that I needed to understand the case more, including 
the issues in the Letter and what the trustees with. I 
informed attorney that I would not to meet with his client Fund 
accountant Schultheis and until after all of the issues were discussed with the 
trustees. Sherwin Kaplan and the representatives of Schultheis and Panettieri agreed not 
to attend the meeting as long as they would be kept informed of what would be 
happening in the future and I agreed. Then, the union and employer trustees, counsel 
Denis Engel, the of Fund insurance carrier ULLICO with counsel, and 
Investigators Castillo, Trujillo and I went up to the 14th floor conference room to discuss 
the issues. During this meeting, Investigator Castillo was not sufficiently prepared, as he 
should have been, to discuss the issues with Plan officials. At this meeting that I 
conducted, I had to apologize to the Plan officials because the Department was not 
sufficiently prepared to discuss the issues. There was a disagreement with some of the 
facts that Investigator Castillo uncovered during the investigation. At the end of this 
meeting, all parties agreed that the trustees had to provide the Department with more 
information and documentation showing that the issues were not correct. Also, it was 
agreed that the Department will review certain documentation it had obtained to see 
whether the additional information provided at the meeting shows that certain issues that 
the Department had determined were not actually issues at all. Further, it was agreed that 
another meeting would take place in the near future. 

After that meeting, I met with Investigator Castillo and we reviewed the documents he 
obtained which supported the issues raised. After this review, it became apparent to me 
that he did not have sufficient documentation to support the allegations. Also, 
Investigator Castillo's case files were disorganized. The failure to have sufficient 
documentation at such a late stage in the investigation, where it would have been 
expected of him, indicates that the investigation was not done properly. 
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provide input at the meeting. It appeared that Investigator Castillo had not been 
sufficiently prepared to discuss The one statement that Investigator Castillo did' 
make during the was that he did not want to the issues in the case, 
especially the Fund accountant and . because 
whatever Fund counsel and of Schultheis and Panettien are stating are 
lies and and Panettieri thieves. Then, Sherwin Kaplan stood up 
asked Investigator "Are you calling my clients and criminals? Is this a 
criminal investigation?" I stood up and told Mr. Kaplan that we are not 
calling his client criminals and that this is not a criminal investigation. After everybody 
calmed down the meeting continued. Also, at this meeting, I learned that Investigator 
Castillo had not followed proper EBSA procedures dealing with Fund officials who are 
represented. According to EBSA procedures, all communication would normally go 
through counsel if counsel has been obtained. Investigator Castillo had ignored Fund 
counsel and sent all of his requests directly to Fund officials. At the end of this meeting 
it was agreed that Schultheis and Panettieri would provide more documentation to 
support the work that they had perfonned and I would review the additional infonnation 
provided along with the facts and issues before the next meeting. 

After this meeting, I sat down with Investigator Castillo and verbally counseled him on 
not participating at the meeting. I told him that I was relying on him to provide me with 
the correct facts in the case. I told Investigator Castillo that when Fund counsel and the 
Fund trustees were disputing the facts and the issues, he should have participated when 
he disagreed with their statements. Further, I told Investigator Castillo that I felt 
embarrassed when I stated certain facts in the case, Fund counsel and the Fund trustees 
disagreed with those facts, and he did participate to discuss this disagreement. 

Reviewing the facts and the issues has not been an easy task since Investigator Castillo 
has not been forthcoming with documentation that he maintained. Based on the 
documentation provided to me by Investigator Castillo, for negotiating purposes I 
decided to eliminate one of the issues in the Voluntary Compliance Letter. I did this 
since it appeared to me that the Fund trustees were starting to agree with some of the 
Issues. The issue I eliminated related to the fees that Fund accountant Schultheis and 
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Also, I learned that during the investigation, Investigator Castillo .had revealed directly to 
a Fund participant what he received and what he had been doing during the investigation. 
This is against EBSA policy because it obviously can affect the case in a negative way. 

On January 30,2006, a third meeting occurred with the Fund trustees, Denis Engel, Esq., 
Ira Golub, Esq., an attorney representing ULLICO, James Heinzman from Schultheis and 
Panettieri and Sara Pikofsky, Esq. (instead of Sherwin Kaplan, Esq.) from the law firm of 
Thelen Reid Brown Raysman & Steiner LLP (counsel for Schultheis and Panettieri). 
Investigator Castillo and I attended this meeting. Again, Investigator Castillo was not 
properly prepared and did not sufficiently participate. At that meeting, Investigator 
Castillo was also not sufficiently objective. Also, it again became apparent to me that 
Investigator Castillo had not properly maintained documents that he had already received 
when attorney Denis Engel complained that Investigator Castillo had asked for the same 

. documents two and three times. Again Investigator Castillo indicated during the meeting 
that he did not want to discuss the issues in the case because whatever Fund counsel and 
representatives of Schultheis and Panettieri are stating are lies and Schultheis and 
Panettieri are thieves. Then, once again, counsel for Schultheis and Panettieri, Sara 
Pikofsky, stood up and asked Investigator Castillo, "Are you calling my clients 
criminals? Is this a criminal investigation?" Again, I stood up and told Ms. Pikofsky that 
we were not calling Schultheis and Panettieri criminals and that this was not a criminal 
investigation. Also, during this meeting, I stated that I reviewed the issues and decided to 
eliminate the issue regarding the fees that Schultheis and Panettieri charged before and 
after trustee meetings. At the end of the meeting, it was agreed that additional 
information that Department needed from the Fund and Schultheis and Panettieri would 
be provided and once that information is provided, the other issues in the Voluntary 
Compliance Letter would be further reviewed. 

After I eliminated the one issue, Investigator Castillo accused me of working with the 
Fund trustees to get rid of all of the issues and that I was against him. I decided that I 
would not eliminate any additional issues. 

On May 18, 2006, I accompanied Investigator Castillo to interview the Fund Manager Al 
Wassell. Although I was to ask the questions, Investigator Castillo had not sufficiently 
briefed me regarding what information he had previously during the 

and what he had from the Fund. I certain qm~sw:ms 
'"'"., <0.'-''''-' A '--' .... ,J~U,'V " ..... r"'r"'n"~"T "IT4""~:tr'" had about. This caused 

and it negatively reflected the 
It was Investigator responsibility to 
",ht.,,,..-.,,,rI and what he had not 

At a on June 
accountant Schultheis and v' .... ·''''rr'''' .... 

"''-'~A~.UA'''' certain in the Voluntary Compliance 
,-"U.'J~HJlV would set up an appointment in the near 

'--'VA ..... '"'-''"'-'" and to additional 
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documents regarding the issues. A,t this meeting, I infonned all of the parties that I was 
going to Washington, D.C, on a detail for three months and would not be back until 
October 2006. 

For the three months that I was down in Washington, D.C., Investigator Castillo not only 
did not set up that meeting with Schultheis and Panettieri, but did not do much work on 
the Local 12 Benefit Fund cases. He did send out tolling agreements where he failed to 
follow-up to get the signatures on the agreements from all pertinent parties. He did 
discuss with me in September 2006, while I was in Washington, D.C., the additional 
documents that I thought that he needed to obtain from the Funds and Schultheis and 
Panettieri. After this discussion, he did send out letters to these parties requesting 
documents. However, Investigator Castillo did not follow-up to get those documents 
when they were not received within a reasonable period of time. When I got back from 
Washington, D.C. in October 2006, I called Fund counsel to obtain the documents 
requested. 

Shortly after I got back from Washington, D.C., Investigator Castillo showed me 
documentation that he received from Fund service provider New York Life that he 
claimed indicated that Schultheis and Panettieri were not honest. After I reviewed this 
documentation, I advised Investigator Castillo that without more infonnation I could not 
agree with this assessment. I told Investigator Castillo that we needed to get an 
explanation of what the documentation represented before we accused anybody of any 
wrongdoing. Investigator Castillo did not like my answer and then went to other 
investigators in the office showing the documentation trying to get them to agree with his 
view. I felt this to be extremely out of line. 

Towards the end of 2006, Investigator Castillo insulted me by telling me that I was the 
reason why the investigation was taking too long. Also, Investigator Castillo infonned 
me that if I did not agree with his view that Schultheis and Panettieri were not honest, 
then he would contact James Hampton in OPPEM (higher level personal officials in the 
agency) in Washington, D.C. I reiterated to him that we still needed to get 
documentation to prove his allegation. 

In November 2006, Investigator Castillo was advised by New Regional 
Jonathan not to discuss the case Fund ..... "'.-t"r""....")..-.r 

in 2006, New York Director 
the case should be reviewed by the New York 
the documentation obtained the 

we did not have enough evidence to prove any violations, so it was agreed that 
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three issues would be eliminated. Then, Dennis Kade had to attend another meeting and 
asked us to write a Report of Investigation (ROI) with supporting documentation on the 
remaining six issues in the case (the three Schultheis and Panettieri issues and three non­
Schultheis and Panettieri issues), which is identified as Part I of the investigation. 

In December 2006, subpoenas were issued to the Fund and Schultheis and Panettieri for 
additional records. 

On March 20, 2007, RD Jonathan Kay sent an email to Investigator Castillo stating that it 
has taken a very long time for him to prepare the ROI and to have the ROI sent to me on 
or before March 26, 2007. 

On April 30, 2007, the ROI on Part I of the investigation was referred to the New York 
Regional Solicitor's Office. 

On December 14, 2007, a meeting occurred between Jennifer Weekly, Esq., an attorney 
with the New York Regional Solicitor's Office, Investigator Castillo and myself with 
the Fund trustees, trustee counsels Denis Engel and Ira Golub, and Daniel Aronowitz, 
President ofULLICO, to discuss a possible resolution of the case before the proposed 
complaint is filed involving part I of the investigation. Before this meeting, a copy of the 
proposed complaint was forwarded to the Fund trustees and their counsel. At the end of 
the meeting, the Fund trustees indicated that they will submit a comprehensive written 
offer stating their position in substance together with a monetary offer within 
approximately 30 days. The Fund trustees stated that they wanted to voluntarily resolve 
the case. 

On January 31, 2008, Ira Golub sent a letter to New York Regional Solicitor's Office 
stating the Fund trustees offer in order to settle the issues in the Part I of the investigation. 
On April 17, 2008, the offer was revised. In July 2008, as the result of the stipulation of 
settlement agreement and side letter sent to the Fund trustees in June 2008, payments 
were made by the insurance carrier into the Funds to resolve the six issues in Part I of the 
investigation. 
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NevI York Life; and (4) The Fund trustees transferred monies from the Welfare Fund to 
the Annuity Fund for non-Annuity Fund related purposes. 

On July 3],2008, occurred between myself, Jennifer Weekly, Esq. (from the 
New York Regional Denis Engel, Esq. (Fund and union trustee 
counsel), Ira Golub, and Kern BIumenauer, (both from the law firm of 
Proskauer Rose LLP, counsel for the employer trustees), and James Heinzman (from 
Fund accountant Schultheis and Panettieri), to discuss the issues in Part II of the NYRO 
investigation of the Funds. The New York Regional Solicitor's Office requested that 
Investigator Castillo not attend this meeting. I do not remember whether I told 
Investigator Castillo that the Solicitor's Office did not want him to attend this meeting or 
RD Jonathan Kay did. In summarizing the meeting, Denis Engel and Ira Golub stated 
their belief that all allegations in the DOL's June 5, 2008 letter were merit less. They 
further stated their willingness to cooperate fully in providing any information or 
documentation necessary to aid in resolving the case. 

On September 17,2008, Jennifer Weekly, Esq. sent Denis Engel and Ira Golub a letter 
requesting additional information on the first issue and supporting documentation on the 
third and fourth issues in the ROJ - Part II. 

On October 27,2008, Jennifer Weekly, Esq. sent Denis Engel and Ira Golub a letter with 
enclosed documents relating to the Department's first issue in the ROI Part II (which 
concerns the use of approximately $381,099 in Annuity Fund earnings for the year 2000 
as an "offset" of employer contributions forwarded to the Annuity Fund's investment 
account on or before October 19,2001). The Department ofL~bor was enclosing these 
documents in order to facilitate the trustees understanding and a resolution of the issues. 

On October 30,2008, Ira Golub was responding to Jennifer Weekly's September 17, 
2008 letter requesting additional information regarding Part II of the investigation. He 
provided biIiders containing requested supporting documentation for remittance of two 
selected employers. Also provided were supporting documentation regarding three 
contribution deposits into the Welfare Fund. Ira Golub indicated that the additional 

trvrrn",t," .. n .... ':>r"·''''''''·tC>,; rp(Y~r,nlnIO" the 1 would be sent 
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In early December 2008, RD Jonathan Kay decided to have Scott Albert, Chief of the 
Division of Reporting Compliance, from EBSA's Office of Chief Accountant COCA), 
review the accounting related issues, the first two in Part II of the ROI. RD 

did this since advice from Scott Albert in 
As a on December 8 and 9, sent a letter and 

with documents attached to Albert in order for him to 
familiarize himselfwith the first two issues of Part II of the ROI. Also, during this time, 
Investigator Castillo also sent documents relating to those issues to Scott Albert. 

On December 15,2008, RD Jonathan, Kay, Investigator Castillo, Dennis Kade, Esq. and 
Jennifer Weekly, ESQ (from the New York Regional Solicitor's Office) and I met with 
Scott Albert from OCA in the New York Regional Office. This meeting was set up in 
order for Scott Albert to additional information regarding the first two issues of Part 
II of the ROI from Investigator Castillo and to discuss the documents that were forwarded 
to him. Also, Scott Albert is reviewing the new allegation brought up by Fund 
participant Henry Schroeder involving the allocation analysis performed by Schultheis 
and Panettieri. At the end of the n1eeting, Scott Albert indicated that he will review all of 
the documentation provided and will produce a report of his findings on the first two 
issues of Part II of the ROI and the Schultheis and Panettieri allocation analysis. 
Currently, Scott Albert has not issued a report of his findings. 

On January 28,2009, Ira Golub sent to the Department additional documentation 
requested regarding the ROI - Part II of the investigation. This documentation included 
cashed checks reflecting contribution payments made to the Local 12 Annuity Fund 
during the period from January 1, 2001 through March 10,2002 with respect to three 
contributing employers to the Funds. 

The investigation of Part II of the ROI is ongoing. 

Recently, when I asked Investigator Castillo for documents to review related to Part II of 
the ROI, he stated to me that he was going to sue me, so I better get an attorney. 

8 



other Supervisory Investigator would make the statement or representation that the 
investigator is the person in charge and makes the final decision on an investigation. 

In conclusion, as an manager, 1 have not impeded investigation or have cause 
this to be stalled. have this like any other 
investigation that I In Part I there were ERISA 
violations that the Fund trustees corrected a settlement with the Department. Part 
II of this investigation contains four issues. These four issues are complex due to the fact 
that two of the issues relate to the interpretation of the accounting work performed by 
Fund accountant Schultheis and Panettieri and the other two issues relate to reviewing 
numerous supporting documents to trace Fund money transfers. Currently, we are 
reviewing supporting documentation regarding the issues that was recently provided by 
the Fund trustees. 

9 



I have read this statement consisting of LL pages. I have been given an opportunity to 
make corrections. Pursuant to 28 USC 1746, i declare under penalty of perjury that the 
foregoing is true and correct. Executed on this 1L ~ay of Mf-K,b ,20QJ 

ReLJ~ 
Deponent's Signature 

sworn 
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Oepa nt of bor 
of Inspector General 

103 (01-6/08) 

On February 12, 2009, Assistant Inspector General (AIG) Asa Cunningham and I 
interviewed Jonathan Kay, Regional Director, Employee Benefits Security 
Administration (EBSA), New York Regional Office (RO), United States Department of 
Labor (DOL), 33 Whitehall Street, Suite 1200, New York, New York. Prior to the 
interview, AIG Cunningham and I identified ourselves and obtained the following 
personal information: 

Name: 
DOB: 
Home 
Address: 

Home Telephone: 
Work Telephone: 
EOD Date: 

Title: 

. is an 
Mr. :­

Jonathan Kay 

the Asbestos Workers 

a 
initiate an investigation into 
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Regional Director Kay provided the following information regarding the initial phase of the 
Asbestos Workers Local 12 Funds investigation: 

41\ The investigation began in 2005 shortly before Mr. Castillo's immediate group 
supervisor Jonathan Brown retired. 

• He established a rotational acting group supervisor position to evaluate several senior 
investigators prior to selecting a replacement for Mr. Brown. 

41\ Robert Goldberg was given the first acting group supervisor assignment becoming Mr. 
Castillo's immediate supervisor. 

• Mr. Castillo had scheduled a meeting with the Asbestos Workers Loca 12 Union 
trustees to discuss various findings related to the investigation. 

• Mr. Goldberg complained that Mr. Castillo was not forthcoming with information at the 
meeting and Mr. Castillo was non-responsive to questions directed at him by Mr. 
Goldberg and union trustees. Mr. Goldberg also reported that when Mr. Castillo did 
speak at the meeting, he contradicted himself with incorrect facts. 

Regional Director Kay stated he received similar complaints from Mr. Goldberg referencing 
several other meetings involving Mr. Goldberg, Mr. Castillo and representatives from the 
Asbestos Workers Local 12 Union. Regional Director Kay did not know if Mr. Goldberg 
counseled Mr. Castillo on his behavior during the meetings but added that the meetings were 

to 
were 
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Mr. Castillo raised concerns to Regional Director Kay about his decision to have two 
supervisors assigned to him and expressed his belief that this was an effort to undermine the 
Asbestos Workers Local 12 Funds investigation. Mr. Castillo also complained to Regional 
Director Kay that Mr. Goldberg had made facial gestures behind his back at a meeting with 
AsoeSlC'S Workers Local 12 Union trustees, attorneys and accountants. Regional Director 
Kay believes he advised Mr. Castillo and Mr. Goldberg to work together to resolve any 
disagreements. 

Regional Director Kay realized there were areas of the Asbestos Workers Local 12 Funds 
investigation that had complex accounting issues that needed to be resolved, when there 
were other areas of the investigation that could potentially be settled. Regional Director Kay 
made the decision to divide the investigation into two parts and submit Part 1 to the Office of 
the Solicitor (SOL), New York Region, to initiate a settlement with the Asbestos Workers 
Local 12 Union trustees. A settlement was reached on Part 1 of the Asbestos Workers Local 
12 Funds investigation and efforts were focused on understanding and resolving several 
issues remaining in Part 2 of the investigation. 

It was at this time that Mr. Castillo became increasingly agitated and would argue at case 
reviews that the Asbestos Workers Local 12 Union accountants and trustees were 
committing fraud. Regional Director Kay revealed he was skeptical about some of Mr. 
Castillo's investigative findings, which fueled Mr. Castillo's beliefs that his investigation was 
being undermined. One the issues Regional Director Kay questioned was whether or not 

was a shortfall in the Asbestos Workers Local 12 Annuity Plan accounts after the 
Annuity Plan had elected to go to a directed "go live" program. Mr. Castillo believes that 

is no threshold shortfall and 
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3. An existing discrepancy in the amount of employer contributions, which were received 
by the Asbestos Workers Local 12 Union Annuity fund raised the question of whether 
the Annuity fund received all of the contributions owed to it by the employers. 

4. unexplained transfers from the Asbestos Workers Local 12 Annuity fund to the 
Welfare fund in the amounts of $200,000 to $300,000. 

According to Regional Director Kay, EBSA management had numerous discussions and 
debates with Mr. Castillo relating to these issues. In regards to the issue of whether or not a 
shortfall existed in the Asbestos Workers Local 12 Union Annuity funds, Regional Director 
Kay contacted David Lurie, Senior Pension Law Specialist, Office of Regulation and 
Interpretations (ORI), DOL, Washington, DC. Regional Director Kay asked Mr. Lurie for his 
interpretation on any discretion the Asbestos Workers Local 12 Union trustees had if a 
shortfall existed and how they could treat employer contributions if there was a shortfall. 

Regional Director Kay advised he first drafted an e-mail in April 2008 to Jeffrey Monhart, 
Chief, Division of Field Operations, Office of Enforcement, EBSA, Washington, DC, asking 
Mr. Monhart to obtain an interpretation from ORion the questioned investigative issues. 
Regional Director Kay never sent this e-mail, deciding later to contact with the request 
himself. Regional Director Kay denied asking ORI if a specific action by the Asbestos 
Workers Local 12 Union trustees was an exemption, stating he specifically asked them for 
their interpretation of the questioned In describing the complexity of these accounting 
issues, Regional Director Kay stated also solicited the Office of the Chief Accountant 
(OCA), Washington, 
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therefore, a shortfall did not and the Asbestos Local 12 Annuity 
have enough money to the fund's self directed and "go live." 

Kay that loans are plan assets; however, he believes the 
loans should not be treated as cash because they have already been given to the Annuity 
plan participants. 

According to Director Kay, he decided to allow Mr. Castillo to submit a Report of 
Investigation (ROI) to SOL for Part 2 of the Workers Local 12 Funds investigation, 
which was completed and submitted in December 2007. Regional Director Kay asserted that 
despite his concerns over Mr. Castillo's theories and the questions pertaining to the 
investigative raised by Mr. Castillo, decided to forward Mr. Castillo's ROI to 
for their interpretation. Regional Director indicated he did not remove any of Mr. 
Castillo's findings from the ROI and forwarded it in its entirety to SOL. 

Regional Director Kay confirmed he had been contacted by Patricia Rodenhausen, Regional 
SOL (RSOL), New York Region, regarding concerns she had over Mr. Castillo's increasingly 
disruptive behavior. Regional Director Kay was informed by RSOL Rodenhausen that she 
did not want Mr. Castillo attending a meeting, which was scheduled with attorney 
Jennifer Weekley and the Asbestos Workers Local 12 Union representatives due to the 
unprofessional comments he had in e-mailstoher.Ms. Weekley and other high 
level officials. This meeting was attended by Mr. Goldberg, who along with Ms. 
Weekley Mr. Castillo with a written summary of the meeting. Regional 
Kay could not recall if he or Mr. Goldberg told Mr. Castillo he would not attending the 
meeting did Mr. Castillo and concerned told. 
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® He acknowledged being present during the interview due to the attention the 
investigation is being given resulting from Mr. Castillo's and Mr. ' 
complaints. 

Regional Director Kay made the following statements regarding his relationship with Sherwin 
Kaplan, attorney, Thelen Reid and Priest, Washington, (This is the law firm 
representing the accounting firm of Schultheis and Panettieri.): 

41) Mr. Kaplan was formerly employed as an attorney with in Washington, DC. 

II> He has known Mr. Kaplan for approximately 15 years. 

does not and has not had a personal relationship with Mr. Kapl'an. 

41) His association with Mr. Kaplan was only through various conferences he and Mr. 
Kaplan attended, while Mr. Kaplan was employed with DOL. 

ell He believes Mr. Kaplan left the government for private practice approximately or 
five years ago. 

• has never been contacted by Mr. Kaplan or spoken to him regarding the Asbestos 
Workers Local 12 Funds investigation. 

41) denied Mr. Kaplan ever attempted to influence him to 
findings in 12 
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positions. According to Regional Director Kay, each time Mr. Castillo was not selected for 
promotion, he filed an Equal Employment Opportunity (EEO) complaint based on retaliation. 
Regional Director Kay stated all of the EEO complaints were investigated and found to be 
without merit. Regional Director Kay had not had any disciplinary problems with Mr. Castillo 
prior to Part 2 of the Asbestos Workers Local 12 Funds investigation. Mr. Castillo's 
performance evaluations for FY 2007 and FY 2008 were effective and highly effective. 

Regional Director Kay denies influencing his wife, RSOL Rodenhausen or being influenced 
by her in any matters pertaining to the Asbestos Workers Local 12 Funds investigation. He 
did admit discussing the components of this case with RSOL Rodenhausen but stated he has 
never discussed personnel issues relating to Mr. Castillo with her. 

At the conclusion of the interview, Regional Director Kay was asked to provide a written 
statement regarding the facts discussed during this interview and will swear to this statement 
at a later date. 
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sworn, 



This statement is in response to my March 10, 2009 interview with Robert W. Wyche and 
Gene Cunningham from the of Inspection and U.S. 
Department of Labor, Office of General with regard to allegations made by 
Employee Benefits Security Administration ("EBSA") employee Jose Castillo. 

1. I have been continuously employed in EBSA's New York Regional Office 
("NYRO") since October 1996. From October 1996 through November 2001 I 
served as the Associate Director. In November 2001, I was promoted to 
the Deputy Regional Director position and served in this capacity until July 2005. 
In July 2005 I was promoted to the Regional Director position. 

2. Mr. Castillo's investigations of the Loca112 benefit funds commenced in 
February 2002 when cases were opened on the Annuity and Welfare Fund. 
Additional cases were opened on the Pension, Vacation and Educatjon Funds in 
October 2002, September 2003 and November 2003, respectively. Although I 
was not Mr. Castillo's first line supervisor, I had a passing familiarity with the 
Local 12 investigations prior to becoming Regional Director. 

3. Jonathan Brown was Mr. Castillo's first line supervisor from at least 2001 until 
Mr. Brown's retirement in August 2005. After Mr. Brown's retirement, I had 
three Senior Investigators rotate as acting group supervisors for what had been 
Mr. Brown's group that included Mr. Castillo. The purpose of these rotational 
assignments was to assess the individuals' abilities to perform the group 
supervisor's duties to help me make a decision as to who would I would select as 
the permanent supervisor. Each of the acting supervisors served for 
approximately four months. Two of these acting group supervisors were Robert 
Goldberg and Nichelle Langone, both of whom were promoted to the group 
supervisor position in or about October 2006. 

4. 

IL 



were not inco1]Jorated in a voluntary compliance letter to the trustees as the phase 
one issues were already being handled by the Solicitor's Office. 

6. There were four findings in phase two: 

a. 

b. 

c. 

d. 

.7. 

8. 

9. 

$374,768 of the Annuity Fund's investment earnings during the year 2000 
(which had grown to $381,099.30 by September 2001) were used to 
relieve certain employers of their obligation to forward contributions to 
the Annuity Fund; 

The AImuity Fund's investment earnings that accrued during the year 
2000 were never allocated to the participants' accounts. The year 2000 
earnings totaled approximately $1.8 million; 

In 2001 and 2002 $421,449.84 of employer contributions due from 
employers who had representatives on the Annuity Fund's Board of 
Trustees were not remitted by said employers although the employers 
were credited with making such contributions. Rather, the $421,449.84 
was taken from other Annuity Fund assets. 

The Local Welfare Fund made three transfers to the Annuity Fund in 
June and November 2001 and January 2002, totaling $1,237,691.50. No 
explanations were provided for these transfers. 

It is standard practice to discuss investigative findings with the 
officials of the employee benefit plan that is the subject of the 
investigation. It is my understanding that one or more meetings were 
convened with the Trustees of the Local 12 Plans and/or their counsel to 



their audits 

of numerous statements '-''-'.BOJi,,",,"", 

as well as relevant accounting principles. 
circumstances, I that Mr. who is an accountant and for 
severa] years served an instructor at EBSA' s national accounting 
course, was better suited to supervise this case than Ms. Langone who had 
minimal, if any, accounting training, other than EBSA's course, and was 
an attorney by training. 

10. I am aware that Mr. Castillo alleges that Mr. Goldberg may have made 
appropriate grimaces and/or gestures at a meeting that they both 
attended with the Trustees of the Local 12 Plans. I believe that this 
meeting was limited to the phase one issues. As I recall, these actions 
were not observable by Mr. Castillo but were subsequently brought to Mr. 
Castillo's attention by a third party. 

11. The phase one issues were resolved to everyone's satisfaction. Therefore, 
I did not think that activities that may have occurred during the resolution 
of phase one were the subject ofMr. Castillo's complaint to the OSC. If 
my understanding is correct, I do not see what relevance Mr. Goldberg's 
alleged actions have to Mr. Castillo's complaint that the NYRO's 
management undermined phase two of the investigation. 

12. During discussions with Mr. Castillo regarding phase two of the Local 12 
investigation, both Mr. Goldberg and I had questions about how the 
investigative findings were derived whether they were supported by 
the weight of the issue that was discussed involved 
whether or not 
total amount of the ""'>,"1","', ..... 'l ..... 'I"<' 
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$46.6miHjon amount. Mr. Goldberg and I questioned whether it was 
appropriate to include the $2. 7 million as it was a receivable that was not 
yet available to be distributed to participants to invest. 

14. The importance of whether or not there were sufficient liquid assets to 
cover the $46.6 million is that jfthe $2.7 Inillion is excluded, there were 
not sufficient liquid assets to cover the $46.6 million. If there was such a 
shortfall, the Trustees' assertion that the $1.8 million of earnings for 2000 
was used to make up part, or all, of the shortfall is more plausible. 

15. During the summer of 2007, Jeffrey Monhart who worked in EBSA's 
Office of Enforcement in Washington DC was detailed to the NYRO for 
approximately 90 days and reported to me. During this period he may 
have recommended that the NYRO take a deposition of James Heinzman 
who was an accountant with the accounting firm of ShuIteiss & Panetierri 
("S &P"). The Annuity Fund hired S & P in or about 1999 for several 
projects. Mr. Heinzman was the Annuity Fund's spokesperson during the 
Local 12 investigation on accounting issues. 

16. Mr. Heinzman was not deposed. However, he was interviewed by phone 
by Mr. Goldberg and Mr. Castillo. I do not believe that I decided to forego 
a deposition of Mr. Heinzman. Rather, I was merely infonned that an 
interview was scheduled. I sat in on the phone interview. While I would 
not normally do so, I felt that it was necessary to become more involved in 
the case because the case was taking a long time to resolve and was 
receiving a lot of scrutiny from my national office as well as being the 
subject of frequent inquiries from a participant in the Annuity Fund about 
the status of the case. I believed that by becoming more familiar with the 
facts I might to a 
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1vIr. Lurie provided answers to all questions in an e-mail dated April 9, 
2008. • 

18. On April 7, 2008, Mr. Castillo sent me an email stating that my April 4th 
description of the facts on issue 3 was incomplete and could result in an 
inaccurate answer. In my view, the original question posed in the April 4, 
2008 email is no longer relevant as the basic question in issue 3 is whether 
the employers remitted all the contributions that they were required to 
submit. The issue of what options the Trustees had to make up for 
missing contributions, assuming all contributions were not remitted, is a 
separate question from the core question in issue 3 and only becomes 
relevant once it is determined that all contributions were not remitted. 

19. On Thursday, May 15, 2008 Mr. Castillo, My. Goldberg and I were 
discussing the Loca112 case in my office. At one point Mr. Castillo said 
that Mr. Goldberg had previously told My. Castillo that the phase two 
findings would not pass the "smell" of litigation. Mr. Goldberg denied 
that he made such a statement. Mr. Castillo immediately said that Mr. 
Goldberg was a "liar." I told Mr. Castillo not to use such language. He 
repeated that Mr. Goldberg was a liar at least two more times. At that 
point I directed Mr. Castillo to leave my office. I issued a counseling 
memo to Mr. Castillo on May 20, 2008 advising him that calling Mr. 
Goldberg, or anyone in the NYRO, a "liar" was unacceptable conduct. 

20. After reviewing the investigatiye findings in phase two, the New York 
Regional Sohcitor's Office scheduled a meeting with the Trustees' 
counsel for July 31,2008. Prior to the meeting Mr. Castillo's 
communications with the Solicitor's Office and others caused the 
Solicitor's Office to seriously question Mr. Castillo's objectivity and 
ability to maintain a professional demeanor. As a consequence, the 
Solicitor's Office was that Mr. Castillo would be disruptive at 

31 2008 me that 

20. was a 
AU"""' .. A' .... and asked to comment on the content a 
the Solicitor's sent to counsel asking for 

I 
also 

information. Some ofMr. Castillo's comments were incorporated in 
that was sent to the 

21 Mr. and participants .. _ have that the 
NYRO should have commenced a criminal investigation of the Local 12 
employee benefit plans. The first time that I became aware of any such 



allegations was from Mr. . }\t that time }y1r. ' ~ wanted 
to know why the NYRO did not initiate a criminal investigation of the 
misappropriation of plan assets by the fonner Fund Administrator, Jerome 
Market, and the former accountant that occurred during 1990-1999. In or 
about 2007 Mr. first urged me to start a crimina] investigation 
into these diversions. As I explained to Mr. ' ~ in an email, the 
criminal statute of limitations was five years and that any prosecution that 
would result from an investigation would be time barred and, therefore, a 
criminal investigation, was not appropriate in 2007. 

22. I researched the numerous emails that Mr. Castillo issued during this case 
and determined that the first time Mr. Castillo claimed that the NYRO 
should start a criminal investigation was in or about January 2007. 
However, Mr. Castillo's call for a criminal investigation at that time was 
based on the Trustees' alleged failure to transfer all of the Annuity Fund's 
assets to New York Life. Mr. Castillo's subsequent emails request that a 
criminal investigation be started on the discrepancies between the amount 
of employer contributions received by the Annuity Fund which is the third 
issue in phase two of the case. Based on my review ofMr. Castillo's 
emails and my own independent recollection, it was not until 2008 that 
Mr. Castillo requested that the NYRO commence a criminal investigation 
of the Trustees' alleged failure to allocate the Annuity Fund's earnings 
that accrued during the year 2000. 

23. Notwithstanding Mr. Castillo's requests, there was insufficient evidence 

24. 

to start a criminal investigation on any of these issues. In fact, it was by 
no means clear that there was sufficient proof to establish that the 
transactions violated the civil provisions of ERISA. And as the recently-
issued report by the the Chief Accountant found, there is no 

to DNO 



25. 1 have discussed the Loca112 cases with my wife, PatrIcia Rodenhausen. 
However, this persona] relationship has in no way influenced me to 
undermine, hinder or delay the resolution of Mr. Castillo 1S investigative 
findings. 

26. Mr. Castillo's annual performance rating for FY 2007 was "Effective." 
For FY 2008, his rating improved to "Highly Effective." I was the 
reviewing official for both ratings. 

27. Mr. Castillo applied, but was not selected, for a position as a Senior 
Investigator in 2004, 2006 (two times), 2007 and 2008. My predecessor 
Francis C. CIisham was the regional director and selecting official for the 
2004 selection. I was the selecting official for the subsequent selections. 
Mr. Castillo appealed his non-selection the first three times alleging that 
he was not selected because he was discriminated against based on age 
and, subsequently, in retaliation for filing the age discrimination 
complaint. The DOL and the EEOC found that there was no merit to Mr. 
Castillo's in all three appeals. 

28. When Mr. Castillo applied for the Senior Investigator position he was one 
of several minorities to apply. The other minority applicants were 
Dorothea Pinnock (f/nJa Dorothea Harrell) who is African American and 
Irma Alvarez and Ivette Morgan, who are Hispanic. Ms. Pinnock, Ms. 
Alvarez and Ms. Maddi were not selected for Senior Investigator 
positions. However, I was the selecting official, as acting regional 
director, when Ms. Pinnock and Ms. Alvarez were initially hired. I also 
was the selecting official, as acting regional director, when Mr. Castillo 
was initially hired as an auditor. During my tenure as regional director, 
over the past 3112 years, I have selected the following 
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On March 11, 
interviewed 
Administration 
Labor (DOL), 
interview, AIG 
personal information 

Name: 

Home 
Address: 

Home 
Telephone: 
Work 

(AIG) Asa Cunningham and I 
Employee Benefits Security 
United Department of 

, New York, New York. Prior to the 
and I identified ourselves and obtained the following 
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Jonathan Brown, Group Supervisor, New York Ms. could not 
recall working any jointly with Mr. Castillo 
Prior to her assignment group supervisor, Mr. '--''-','"'''-,'-' 
Castillo during of the Asbestos Workers 1 Funds investigation. Ms. 
Langone was informed by Director Kay that Mr. Goldberg would continue to 
supervise Mr. Castillo with to the Asbestos Workers Local 12 Funds investigation due 
to his familiarity the investigation and his accounting background. Ms. Langone advised 
she was an attorney and due to the complex accounting issues involved with the Asbestos 
Workers Local 12 Funds investigation, Regional Director Kay decided that Mr. Goldberg 
would continue with the supervision of this investigation. Regional Director Kay advised Ms. 
Langone that she would have supervisory oversight of Mr. Castillo's other investigations. 

Ms. Langone reported she immediately noticed Mr. Castillo's resistance to her as his 
supervisor. In her attempts to familiarize herself with Mr. Castillo's other investigations, she 
would often get the reply from Mr. Castillo that Mr. Goldberg is already familiar with 
investigations. Eventually, Ms. Langone gained the trust of Mr. Castillo and he began 
discussing his investigations with her and gradually accepting her as his supervisor. 

Ms. Langone remained separated from the Asbestos Workers Local 12 Funds investigation, 
only to be informed periodically by Regional Director Kay that Mr. Castillo would need to 
devote more of his time during various stages of the Asbestos Workers Local 12 Funds 
investigation. During case reviews, Ms. Langone noticed Mr. Castillo would ask opinion 

scenarios relating to the Asbestos Workers Local 12 Funds investigation. Ms. Langone 
stated she was always cautious in responding due to her lack of knowledge of 
investigation. Ms. Langone indicated Mr. Castillo would inform her had 

with investigators accountants in 

This document is the property of the OIG loaned to your agency; it and its contents are not to be distributed outside your agency. 



that due to the complexity of the case and the passing of the statute control date, it didn't 
seem likely that a prosecutor would agree to pursue the case. 

Regarding Mr. Castillo's case assignment history, Ms. Langone made the following 
comments: 

• She has never assigned Mr. Castillo a criminal case and he has never requested to 
work a criminal case under her supervision. 

• She is not sure if Mr. Castillo has conducted a criminal investigation during his 
employment with 

It believes the demands of a criminal investigation are outside the comfort zone of 
Mr. Castillo. 

• She believes Mr. Castillo needs specific direction in his case work and performs better 
when told exactly what to do. 

• Mr. Castillo carries the same case load as other investigators assigned to her track. 

• Mr. Castillo is a very hard worker but has problems with his reports, explaining his 
work in writting. 

• her track not had an investigation that required a 
these investigations have settled through a voluntary 
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the conclusion of this interview, Ms. Langone provided a signed sworn written statement. 
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This statement is in response to qiJestioning Assistant 
and W. In from 

and Employee Benefits 
(EBSA) Investigator JOSE CASTILLO and his allegations 

against EBSA Supervisors. 

1. My name is NICHELLE ALT LANGONE and I am a Supervisory Investigator 
with EBSA. I began my employment with EBSA in November 1997 as an 
Investigator (GS-09). I was promoted to a Investigator (GS-13) in early 
2002. was promoted to my current position in October 2006. Prior to the 
permanent promotion of Supervisory Investigator, I was an Acting Supervisory 
Investigator during the period of February 2006 through June 2006. 

2. Prior to 2006, MR. CASTILLO and I were on the same track and shared the same 
supervisor for a short period of time; however, I do not recall the exact period of 
time. I was switched to a different track and supervisor in early 2001. I do not 
believe that MR. CASTILLO and I ever worked together on any joint cases 
during the time that we were on the same track. 

3. The first time I recall working with MR. CASTILLO was during my capacity as 
Acting Supervisory Investigator. I was succeeding ROBERT GOLDBERG who 
was'Acting Supervisory Investigator for the period October 2005 through 
February 2006. At some time immediately before or silllultaneously with the 
transition, I was notified that MR. GOLDBERG would remain as the Supervisor 
on the Local 12 cases. The decision was based on several factors. I remember 
two in particular. One, MR. GOLDBERG had already attended several meetings 
related to the cases - both internally and with outside parties. And two, the cases 
involved complex accounting issues. As MR. GOLDBERG has an accounting 
background and I do not, the decision seemed like an easy one. 

4. MR. GOLDBERG and I agreed to have joint meetings withthe investigators on 
the track so that the transition would be as smooth as possible. It was during this 
meeting where I first noticed MR. CASTILLO'S resistance towards my 
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to other' to elicit 
their based upon the facts as he MR. 
CASTILLO would sometimes mention new infonnation that was discovered 

the course of the Local 12 investigation. I provided very little feedback as 
I was with all the facts of the case. 

7. At some pomt, it came to my attention that MR. CASTILLO believed that no one 
supported his and that management was deliberately trying to destroy his 
cases. I asked what the benefit would be to the NYRO or to EBSA. His was 
response was usually "I don't know" or "that's the million dollar question." 

8. With regard to MR. CASTILLO'S caseload, he generally maintains a similar 
number of cases in comparison to his co-workers. During the period in which he 
was spending significant investigative time on the Local 12 cases, I did not assign 
him any new cases and his then current inventory sat stagnant for that period. 

9. I have not assigned any criminal cases to MR. CASTILLO. I am not sure ifhe 
has ever conducted a criminal investigation while under other supervision. Most 
criminal cases are assigned to the investigators that have developed liaisons with 
other law enforcement agencies on prior cases. However, some cases are 
assigned directly by supervision. MR. CASTILLO has never requested a criminal 
case assignment. I believe that the demands of a criminal case investigation are 
outside the comfort zone of MR. CASTILLO. 

10. Approximately nine or twelve months ago MR. CASTILLO mentioned to me that 
he thought the Local 12 cases should be presented to a prosecutor for criminal 
investigation. Having some experience with criminal cases, I asked him some 
pertinent questions. For example, the dates of the alleged criminal acts. From his 
responses, it appeared that the statute control date (SCD) had passed. Also, I 
explained to him that even had the SCD not been an issue, the case was complex 
and it didn't seem like the type of case one could easily convince a prosecutor to 
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On May 5, 2009, I telephonically interviewed Jeffrey Gaynor (201/497-8109), former 
Deputy Director (retired) Employee Benefits Security Administration (EBSA), New 
York Regional Office (RO), United States Department of Labor (DOL). 

After explaining the nature of the investigation, Mr. Gaynor was asked if he could 
provide information regarding his association with the Asbestos Workers Local 12 
Funds investigation and Mr. Castillo. 

Mr. Gaynor confirmed he had held the position of Deputy Director at EBSA New York 
and had retired on April 30, 2007. Mr. Gaynor was unable to recall any 

information regarding the Asbestos Workers Local 12 Funds investigation and stated 
he remembered the name Jose Castillo, but had no recollection of him in connection 
with the Asbestos Workers Local 12 investigation. 

Mr. Gaynor was unable to provide any additional information regarding the allegations 
made by Mr. Castillo towards him or any employees. 


